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(i) 
STATEMENT OF QUESTIONS PRESENTED 


1. Where a fireman, employed by the District of Columbia, enters 
a building in the early morning in the course of his duty to put out a fire, 
falls down an open ventilator shaft, whether the court erred in denying 
the motion of the defendant for a directed verdict, when (a) there was no 
evidence that the defendant knowingly permitted him to fall down the 
shaft, (b) there was no evidence that the defendant knew he was in the 
building until after he had fallen down the shaft, (c) there was no evi- 
dence that the defendant had an opportunity to warn him of the open shaft, 
(d) there was evidence that a warning of possible danger was given toa 
group of firemen first on the scene of the fire, (e) there was evidence of 
contributory negligence on the part of the fireman injured, (f) the fire- 
man assumed the risk of injuries sustained, (g) there was evidence the 
fireman attempted to leave the building by a route other than he entered 
by. : 


2. Whether the court erred in refusing to instruct the jury that 
the defendant must have knowingly permitted the plaintiff to fall in the 
open shaft before defendant would be liable. 


3. Whether the court erred in its charge to the jury on the ques- 
tion of assumption of risk. | 


4, Whether the court erred in refusing to instruct the jury that 
the plaintiff could not recover if he attempted to leave the aia by a 
route other than the way he entered. 


5. Whether the court erred in refusing to instruct the jury that 
their verdict must be for the defendant if the defendant did not have an 
opportunity to warn the plaintiff of the open shaft. 


6. Whether the court erred in refusing to instruct the jury, as re- 
quested in defendant's Instructions Nos. 9 and 16, that their verdict must 
be for the defendant unless they found the defendant kooineY permitted 
the plaintiff to fall in the open shaft. 


(ii) 


7. Whether the Court erred in refusing to instruct the jury on the 
questions involving contributory negligence. 


8. Whether the court erred in refusing to instruct the jury as to 
the duty owed a bare licensee and a trespasser. 


9. Whether the court erred in first granting defendant's Instruc- 
tion No. 16 and then after argument of defense counsel to the jury, which 
was interrupted, denied the instruction as originally granted. 


10. Whether the court erred in its instructions to the jury as to the 
degree of care owed by defendant to plaintiff, as requested by plaintiff. 


11. Whether the court erred in granting and instructing the jury as 
to the law applying to a gratuitous licensee where the court held the 
plaintiff was a bare licensee. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 14, 532 


THE SCOTTISH RITE SUPREME COUNCIL, 
a corporation, 


Appellant, 
v. : 
ROBERT JACOBS, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT AND JOINT APPENDIX 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States District 
Court for the District of Columbia, entered in favor of appellee and 
against the appellant in the amount of $7, 700.00, upon the verdict of 
the jury, in an action for damages for personal injuries sustained by 
the appellee. : 


For convenience, appellant will hereinafter be referred to as 
defendant, and appellee hereinafter referred to as plaintiff. 





2. 


This action was commenced by the filing of a Complaint (J. A. 1) 
in the lower court by plaintiff against defendant seeking damages for 
personal injuries sustained as the result of a fall on defendant's pre- 


mises. 


The judgment appealed from was entered by the District Court on 
March 10, 1958. The notice of appeal was filed April 7, 1958. 


The jurisdiction of this Honorable Court to review and reverse the 
judgment of the District Court is invoked under the provisions of the 
Act of June 25, 1948; c.646, 62 Stat.929, U.S.C.A. Title 28, Sec. 1291. 


STATEMENT OF THE CASE 


Plaintiff filed this action, alleging in the Complaint (J. A. 1-2) and 
his pre-trial statement (J.A. 3-4) that on January 19, 1956, while a fire- 
man employed by the District of Columbia Fire Department, in response 
to an emergency fire alarm with relation to a fire in premises 1733 
Sixteenth Street, Northwest, Washington, District of Columbia, the 
building of the defendant, while performing his duty in connection with 
putting out the fire, and while on the outside of the upper floor, exterior, 
of the building, fell through an open grating to a lower level. Also, that 
the cover or top of the grating had been left open by the defendant's agents 
or servants for at least three days prior to the plaintiff's fall. The 
plaintiff charged negligence of the defendant in maintaining an inherently 
dangerous condition, as well as negligence in failing to exercise reason- 
able care under the circumstances. 


The defendant, in its answer (J. A. 2-3) and its pre-trial state- 
ment (J. A. 5) denied all allegations of negligence and asserted the sole 
negligence or contributory negligence of the plaintiff and that the plain- 
tiff assumed the risk of the injuries sustained by him. 


The action duly came on for trial. Upon concluding the submission 
of all testimony, the defendant made a motion for a directed verdict 
(J. A.110), but the court after ruling that the plaintiff wasa bare licensee 
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(J. A. 73) denied the motion (J.A.110). Thereupon, the court made 
rulings on prayers for instructions to the jury, which were the sub- 

ject of objections and exceptions by the defendant (J. A. 112,114, 120, 

121, 122, 125, 127, 139, 140) and which will be discussed in the argument 
hereinafter, and then proceeded to submit the case to the jury for de- 
cision. The jury returned a verdict in favor of the plaintiff in the amount 
of $7, 700. 00 (J.A.144). The defendant filed notice of appeal and has 
prosecuted this appeal to this Honorable Court. : 


The defendant's building, 1733 Sixteenth Street, N. W., Washington, 
D. C., is a two-and-one-half story stone building, with a sub-basement 
and a basement, fronting on Sixteenth Street with its north side on S 
Street. One normally goes into this building through large solid bronze 
doors on the 16th Street side and the windows on the first floor, or ground 
level, are barricaded (J.A.10; Pl. Ex.1). On the first floor of the 
building is a large approach to the interior of the building, (Pl. Ex, 1, 
P.13) with a set of stairs going up to the second floor, where the Grand 
Council Chambers are located (Pl. Ex.2, p.17) with the landing at the 
top of these steps and a closed door in the masonry that leads to steps 
leading to the top of the interior of the building (J. A. 48-49) and the door 
which leads out to an exterior colonnaded tiled roof (J. A. 30) or walkway 
on which large ventilating grilles are inserted (Pl. Ex.2, p.21; Pl. Ex. 
3A, 3B-3C, 3D, 3G; J.A.13). It was stipulated that where: the plaintiff 
fell (P1.Ex.4C, 3A-5, J.A.27) on the northeast corner of the building 
there is a ventilation well shaft which is covered by a steel grille. In 
this ventilation shaft, there is a water drain at the bottom; that this 
water drain is cleaned out periodically from time to time by employees 
of the defendant; that in this ventilation shaft which is 13 feet 8 inches 
deep (J. A. 78), there is also a ventilation fan which is connected to 
various bathrooms in the building; that work had been done on the drain 
in the ventilation shaft where the plaintiff fell on January 19 and that this 
work had been performed by employees of the defendant; that these em- 
ployees had left the grating or the grille off the ventilation shaft for 
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approximately three days prior to the night of the accident or occasion 
when the plaintiff fell (J. A. 28-29). The employees had been instructed, 
when they removed the grille, to put it back when they were finished work 
(J.A.26). The fire occurred in the Grand Council Chamber of the building 
(Pl. Ex. 2, p.28; J. A. 14). 


On the morning of the fire a watchman, William J. Brutus, was 
the only person in the building at the time (J. A. 86-87) and the building 
was all locked up at the time (J. A, 93). His first knowledge of any fire 
in the building was when he heard the Fire Department engines and when 
on his inspection tour of the building he opened the basement door and 
saw smoke (J. A.90). He did not hear anyone ring the front door bell to 
gain admittance to the building, although he could have heard it if it had 
been pressed (J. A. 93-94) and the first persons he left in the building 
were policemen entering through the back door (J. A. 94-95) and he had no 
knowledge of any firemen being in the building until he saw the plaintiff 
after he had fallen in the ventilation shaft (J. A. 93). 


On the morning of January 19,1956, the plaintiff, accompanied by 
Battalion Fire Chief Sidney G. Carter, in the Chief's car, responded to 
a fire alarm at 16th and S Streets, which alarm sounded in the fire house 
at 1:22 a.m. that morning (J. A. 53). When he arrived at the scene of the 
fire with Carter, other fire equipment and 5 firemen of Engine Co. No. 
9 were on the S Street side of the building (J. A. 32, 33, 34, 54). When he 
and Chief Carter ould not get in the front door of the building (J. A. 55- 
67) the Chief ordered in plaintiff's presence (J. A. 66) a ladder to be put 
up in the yard of the building on the S Street side, near 16th Street (Pl. 
Ex. 4H and 4D) to the first section of the roof of the building (J. A. 56-57), 
on the north side of the building (J. A.58). Chief Carter and the plaintiff 
climbed this ladder to the first roof, then proceeded east, toward 15th 
Street on the first roof, until they reached a metal ladder attached to the 
building on the northeast corner of the building (J. A.35). They then as- 
cended this ladder, the Chief going first, until they reached the top of 
the ladder and the wall directly across from the door leading to the in- 
terior of the building (Pl. Ex.3A; J. A. 58-59). The Chief walked across 
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- the board, with the plaintiff behind him (Pl. Ex.3A), to the door and 
. opened the door and closed it when smoke came out (J. A. 35). The Chief 


then ordered plaintiff to get a hose line and plaintiff stepped down from 
the planking, heading back to the S Street side of the building, and not 
going back the same way he had come (J. A. 59, 68),took two or three steps 
on the grille or grating and fell (J. A. 61-62, 68) to the bottom of the open 
ventilation shaft at approximately 1:37 a.m. (J.A.64). During the time 


- the Chief and the plaintiff ascended the ladders until the plaintiff's fall, 
> both men had flashlights on their persons, but neither used them at any 
. time (J. A. 44, 71). When the Chief and the plaintiff reached the top of 


the coping across from the door the lighting was wonderful above the para- 
pet and the door and the wooden planking (Pl. Ex. 3A) could be seen (J. A, 
44-47); below the board and to their right it was dark (J.A.46) where the 


‘ plaintiff stepped off the board, but the flashlights were never used to let 
% the plaintiff see where he was going (J. A. 46); that darkness ' is not a 
. hazard to firemen, they rush in (J. A. 47). 


Miss Lavada Voss, a secretarial employee of the defendant, lived 


. in premises 1801 16th Street, N. W., on the northeast corner of 16th and 
m S Streets, N. W. She received a call that the building was on fire and ran 
. out of the building (J. A. 98-99) and across the street where they were un- 
° loading equipment from the fire apparatus,saw a Chief's ear (J. A. 108), 


and five or ten firemen were present, she identified herself (J. A. 104) 
toid them how they could get into the building and when she saw the fire- 
men putting the ladders up on the S Street side to get on the roof of the 
building told them not to go that way because it was her understanding 


, there was a moat or ho® around the top of the building. She had never at 
> any time been up on the building to this moat area. The firemen did not 
> pay any attention to her (J. A. 100-101, 105). She did not know that there 


was any grille or grating at any place approximately to the door up in the 
walkway behind the columns, but thought that there was a moat all the 
way around the top of the building the same as there was outside of her 
office window and she was warning them of that danger whe Ex. 4F-4E; 
J.A. 105,107). 
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The court, as part of its instructions to the jury, charged the de- 
fendant with the duty of owing ordinary care to the plaintiff (J. A. 137); 
originally granted Defendant's requested Instruction No. 16 (J.A. 137), 
but after counsel for defendant argued the instruction to the jury, counsel 
for plaintiff objected to it during argument, and the court refused to give 
defendant's requested Instruction No. 16 (J.A. 139-140); failed to properly 
instruct the jury on the duty owed by defendant to plaintiff (J.A. 129, 13}, 
136, 137). 


STATEMENT OF POINTS 


1. The court erred in denying defendant's motion for a directed 


verdict. 


2. The court erred in denying defendant's Instruction No. 1, and 
in refusing to instruct the jury that the plaintiff must have been within 
the scope and the chronological and geographical limits of any invitation 
extended; that the defendant could only be liable for active negligence; 
and in striking the word "knowingly" from the last paragraph thereof. 


3. The court erred in granting "in substance” defendant's In- 
struction No. 3, but not charging the jury accordingly. 


4. The Court erred in refusing to grant defendant's Instruction No. 


5, as it was applicable to the facts in the case and the law applicable 
thereto. 


9. The court erred in refusing to grant defendant's Instruction 
No. 8. 


6. The court erred in refusing to grant defendant's Instruction 
No. 9 completely, by striking the word "knowingly" from the last para- 
graph thereof. 


7. The court erred in refusing to grant defendant's Instruction 
No. 10. 


8. The court erred in refusing to grant defendant's Instruction 
No. 15. 
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9. The court erred in refusing to grant completely defendant's 
Instruction No. 16. 


10. The court erred in that it first granted defendant's Instruc- 
tion No. 16, but after argument the court refused to give the Instruction 
completely. | 


11. The court erred in charging the jury as to the degree of care 
owed by the defendant to the plaintiff. 


12. The court erred in granting Plaintiff's Instruction No. 2. 


13. The court erred in granting Plaintiff's Instruction No. 3. 


SUMMARY OF ARGUMENT 


Ls THERE WAS NO EVIDENCE THAT THE DEFENDANT HAD 
AN OPPORTUNITY TO WARN PLAINTIFF OF ANY PERIL 
OR THAT DEFENDANT KNOWINGLY PERMITTED PLAIN- 
TIFF TO RUN UPON A HIDDEN PERIL. FURTHER, THE 
PLAINTIFF ASSUMED THE RISK OF ANY INJURY, AND 
WAS GUILTY OF CONTRIBUTORY NEGLIGENCE. THE 
COURT ERRED IN DENYING THE MOTION FOR A DIREC- 
TED VERDICT. 


The plaintiff, as a bare licensee, cannot recover against the defen- 
dant, unless all of the elements are present which would cast liability 
on the defendant. 


There was no evidence that the defendant had an opportunity to 
warn plaintiff of any peril that might have existed or that defendant 
knowingly permitted plaintiff to run upon a hidden peril. 


Further, the plaintiff assumed the risk of any injuries received by 
him while in performance of his duty and the evidence discloses that he 
was guilty of contributory negligence. 
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THE COURT ERRED IN DENYING DEFENDANT'S INSTRUCTION 
NO. 1. 


It is well settled in this jurisdiction that an owner's duty to a bare 
licensee is to refrain from wanton injury and he should not knowingly 
permit such licensee to run upon a hidden peril or a hidden engine of 
destruction. Further, if a licensee by invitation, there was no active 
negligence established and the plaintiff went beyond any geographical 
limits of any possible invitation implied. 


3. THE COURT ERRED IN GRANTING IN SUBSTANCE DEFEN- 
DANT'S INSTRUCTION NO. 3, BUT NOT CHARGING THE 
JURY ACCORDINGLY. 

It is well settled in this jurisdiction that as regards a claim of 
negligence against the owner of land by a bare licensee, he takes the 
premises as he finds them and cannot hold the owner to liability based 
upon negligence in failing to make the premises safe. 


4. THE COURT ERRED IN REFUSING TO GRANT DEFENDANT'S 
INSTRUCTION NO. 5. 

The plaintiff did not attempt to leave the premises by the same 
route he entered and he was bound to leave by this route and if he does 
not he cannot recover. 

5. THE COURT ERRED IN REFUSING TO GRANT DEFENDANT'S 
INSTRUCTION NO. 8 AND IN REFUSING TO CHARGE TH: JURY 


THAT THE DEFENDANT MUST HAVE HAD AN OPPORTUNITY 
TO WARN THE PLAINTIFF OF ANY KNOWN PERIL. 


The evidence showed that with the exception of Miss Voss's warn- 
ing there was never any opportunity to warn the plaintiff of any alleged 
hazard existing in the building and there is no liability on the defendant 
in the absence of an opportunity to so warn the defendant. 
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6. THE COURT ERRED IN REFUSING TO GRANT DEFENDANT'S 
INSTRUCTION NO. 9 COMPLETELY, BY STRIKING THE WORD 
"KNOWINGLY" THEREFROM. 


The word "knowingly" was an essential element in ene with 
the owner's duty to the plaintiff and the defendant could not be charged 
with any breach of any duty to the plaintiff unless he knowingly permitted 
the plaintiff to run upon any peril existing. 3 

7: THE COURT ERRED IN REFUSING TO GRANT DEFENDANT'S 
INSTRUCTION NO. 10 AS THE EVIDENCE WARRANTED IT BEING 


GIVEN AS BEARING UPON THE DEFENSE OF CONTRIBUTORY 
NEGLIGENCE. 


The evidence disclosed the plaintiff missed a step and fell, was 
not watching where he was walking, and did not use a flashlight in his 
possession when he saw the area in front of him was dark. The plaintiff 
was duly bound to use care for his own safety. : 


8. THE COURT ERRED IN REFUSING TO GRANT DEFENDANT'S 
INSTRUCTION NO. 15 AS TO THE DUTY OWED A BARE LI- 
CENSEE AND A TRESPASSER. 


The plaintiff, as a bare licensee, was not owed any greater duty 
from the defendant than that owed to a trespasser and the jury should 
have been so instructed. 


9. THE COURT ERRED IN REFUSING TO GRANT COMPLETELY. 
DEFENDANT'S INSTRUCTION NO. 16, STRIKING THEREFROM 
THE WORD "KNOWINGLY". 


The Instruction as drawn set forth the law as recognized in this 
jurisdiction. 


' 
! 


10. THE COURT ERRED IN THAT IT FIRST GRANTED DEFENDANT'S 
INSTRUCTION NO. 16, BUT AFTER COUNSEL FOR DEFENDANT HAD 
ARGUED THE INSTRUCTION TO THE JURY AND COUNSEL FOR 
PLAINTIFF OBJECTED TO His ARGUMENT ON THIS POINT DUR- 
ING THE COURSE THEREO#, THE COURT REFUSED TO GIVE 


DEFENDANT'S REQUESTED INSTRUCTION COMPLETELY. 
The Court, in first granting the Instruction and then denying it to 
the extent: of striking the word "knowingly" after it was argued to the jury 
prejudiced defendant's argument and case and left out one of the main 
elements of the Instruction. . 
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11. THE COURT ERRED IN CHARGING THE JURY AS TO THE ‘ 
DEGREE OF CARE OWED BY THE DEFENDANT TO THE ‘ 
PLAINTIFF. 

The court charged the jury that the defendant owed reasonable care 


to the plaintiff (J. A. 137) and this is clearly not the law. 


12. THE COURT ERRED IN GRANTING PLAINTIFF'S INSTRUC- 
TION NO. 2 AS TO THE DUTY OWED. 





The defendant did not owe the duty of reasonable care to the plain- “ 
tiff and must have had an opportunity, which was lacking, to warn plain- * 
tiff of the condition of the shaft. : 
13. THE COURT ERRED IN GRANTING PLAINTIFF'S INSTRUC- © 
TION NO. 3 AS IT DOES NOT APPLY TO THE FACTS IN THE 
CASE, . ” 
Section 345 of the Restatement of the Law of Torts refers toa ; 
gratuitous licensee and not to a bare licensee. ‘ 
~~ 
ARGUMENT 
I THERE WAS NO EVIDENCE THAT THE DEFENDANT 4 
HAD AN OPPORTUNITY TO WARN PLAINTIFF OF 
ANY PERIL OR THAT DEFENDANT KNOWINGLY PER- “ 
MITTED PLAINTIFF TO RUN UPON A HIDDEN PERIL. 4 
FURTHER, THE PLAINTIFF ASSUMED THE RISK OF 
ANY INJURY, AND WAS GUILTY OF CONTRIBUTORY ? 
NEGLIGENCE. THE COURT ERRED IN DENYING THE ‘ 


MOTION FOR A DIRECTED VERDICT. 


At the conclusion of presentation of all evidence, counsel for the 
defendant moved the court to direct a verdict in its favor (J. A. 110). 
The court denied the motion (J.A. 110). 


The evidence showed that the plaintiff, a fireman employed by the . 
District of Columbia, in answering a fire alarm at defendant's premises, = 
entered the premises at approximately 1:35 a.m. in the morning in the 
performance of his duty. He got to a point in the building when he was 
ordered to bring a hose line into the premises, but instead of leaving by 
the same route he took in entering the premises, he saw fit to go another 
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way to get the hose and while so doing fell down an open ventilator shaft. 
Before the plaintiff entered the building by use of a ladder, a group of 
firemen in the vicinity of the ladder were warned of the possibility of 
danger in the area to which they were planning to enter the building. 
When the plaintiff left his position of safety on the walkway and took two 
or three steps onto the tile walkway which was in darkness, he failed to 
use his flashlight or take any precautions for his own safety. The evi- 
dence further disclosed that at the time the plaintiff entered the defen- 
dant's premises in the early morning that there was only the janitor 
present in the building and that he did not learn of the plaintiff's presence 
therein until after he had fallen and there was no evidence that the defen- 
dant had an opportunity to warn the plaintiff of the open ventilation shaft 
or that the defendant knowingly permitted the plaintiff to reach the point 
where he fell in the open shaft. 


This Court of Appeals, in the case of Firfer v. United States, 93 
U.S. App. D.C. 216, 208 F.2d 524, in passing on the duty owed to a bare 
licensee, stated: 


"The bare licensee, on the ‘other hand, is on the land 
of another, not by invitation or permission but by mere suffer- 
ance or acquiescence. . . . He takes upon himself the risk of 
unconcealed dangers which are natural to the place and can be 
avoided by proper care. 


"The owner's duty to such a person is less than 
that owed to a licensee by invitation: he is merely required 
to refrain from wanton injury and he should not knowingly per- 


mit such licensee to run upon a hidden peril or a hidden engine 
of destruction." 





In the same case, the court in discussing the difference between 
a trespasser and a bare licensee stated: 


? 


. .But as regards a claim of negligence against 
the owner of land there is no distinction between them: each 
alike must take the premises as he finds them, and cannot 
hold the owner to liability based — negligence in failing 
to make the premises safe. . . 
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Assuming for the sake of argument, but not conceding, that the 
plaintiff could be classified as a licensee by invitation (direct or implied) 
as referred to in the Firfer case, supra, the court stated: 


"The first category (meaning licensees by invitation) 
is usually regarded as consisting of persons invited upon the 
land not for the benefit of the landowner but by him either by 
some affirmative act or by appearances which would justify 
a reasonable person in believing that such landowner (or 
occupant) had given his consent to the entry of the particular 
person or of the public generally. If the licensee by direct 
or implied invitation is within the scope and the chronological 
and geographical limits of the invitation, he may expect the 
owner and his agents to exercise reasonable and ordinary 
care and to provide reasonably safe premises . . . and he 
may hold the owner liable for injuries resulting from active 
negligence. . .. 


" . . . It is of course well settled that a person law- 
fully upon the premises of another is bound to leave them by 
the usual, ordinary and customary way in which such pre- 
mises are and have been departed from; and if, for his own 
convenience or some other reason he takes another and is 
injured, he cannot recover. ..." 
In this case the plaintiff attempted to leave the premises by a 

route different from that which he entered by and there was no testimony 


tending to charge the defendant with active negligence. 


In further support of the position that the plaintiff is a licensee,, in 
the majority of jurisdictions the rule: is that in the absence of a statute 
or municipal ordinance, a member of a public fire department is a 
mere licensee, under a commission to enter given by law, to whom 
the owner or occupant is under no duty except to refrain from 
injuring him wilfully or wantonly, and to exercise ordinary care to 
avoid imperiling him by any active conduct. The element.of.invita- 
tion is entirely lacking in this case. The occupant has no more to 
do with permitting firemen to enter than any other officer of the public. 
The firemen are on the premises, not in discharge of any private duty 
due from them to the occupant, but of a duty which they owe to the pub- 
lic. No duty rests upon the owner or occupant to keep the prcperty ina 
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reasonably safe condition. Accordingly, as a general rule, the owner 
or occupant is not liable for any injury sustained by a fireman, who en- 
tered the premises in the discharge of his duty, from some defective 
condition of the premises. See 38 Am.Juris,, p. 785-786. : 


The case of Shypulski v. Waldorf Paper Products Co., 232 Minn. 
394, 45 N.W. (2nd) 549 (1951), goes into all of the questions raised by 
defendant in connection with its motion for a directed verdict and very 
ably sets forth the law that should apply to each question raised. 


Regardless of the status or relationship of the plaintiff in this 
particular case, it should be borne in mind that Miss Voss warned the 
group of firemen, before the ladder was raised to the roof and up which 
the plaintiff climbed, of the possibility of some danger up on the building, 
but her warnings were ignored. It is submitted that it was not necessary 
for a warning of a given period:to be given to the plaintiff or to each and 
every fireman who might have entered the premises, so long as the 
warning was given to the group of firemen who were On the Scene while 
the ladder was being raised and this warning, if any was required, was 
sufficient. See Schwab v. Rubel Corporation, 286 N. Y. 525, 37 N.E. (2d) 
334; Mason Jar and Rubber Co, v. Lansinger, 15 Ohio St. 337, 145 E.170. 


Il. THE COURT ERRED IN DENYING DEFENDANT'S 
INSTRUCTION NO. 1. 


As stated in Firfer v. United States, supra, it is well settled in 
this jurisdiction that the owner's duty to a bare licensee is merely to 


refrain from wanton injury and he should not knowingly permit such li- 
censee to run upon a hidden peril or a hidden engine of destruction. 


The word "knowingly" was stricken from defendant's Instruction 
and the jury was not instructed that the defendant, in order to be liable 
to the plaintiff, must have knowingly permitted the plaintiff to run upon 
the open ventilator. Further, it is submitted that such knowledge must 
be established to hold the defendant responsible regardless of whether 
the plaintiff is classified as a bare licensee or a licensee by invitation 


(direct or implied). 
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i. THE COURT ERRED IN GRANTING IN SUBSTANCE 
DEFENDANT'S INSTRUCTION NO.3, BUT NOT 
CHARGING THE "JURY ACCORDINGLY. 


The court, in passing on defendant's Instruction No.3, stated it 
would be given in substance, but in charging the jury on the question of 
assumption of risk (J. A. 131) stated that it is not contemplated by the 
law that a fireman assumes hidden perils or extra hazardous dangers 
which would not be reasonably anticipated or foreseen by him in the 
ordinary course of extinguishing fires. 


It is submitted, as pointed out in the Firfer case, supra, that it 
is well settled that as regards a claim of negligence against the owner 
of land by a bare licensee he must take the premises as he finds them, 
and cannot hold the owner to liability based upon negligence in failing to 
make the premises safe. They may recover only for intentional, wanton, 
or willful injury or the maintenance of a hidden engine of destruction. A 
fireman, as well as any other bare licensee, assumed the usual risks 
incident to their entry upon premises and takes the premises as he finds 
them. 


As pointed out, in the court's instructions to the jury (J. A. 131), 
the court charged the jury that the plaintiff's position was that the open 
shaft was a hidden peril or concealed danger and that it was for the jury 
to say whether the open shaft was a danger or peril. It must be borne 
in mind that the shaft was open, in plain view, if the darkness of the walk- 
way, as testified to, had not prevented the plaintiff from seeing the open 
shaft. This apparently is the only basis on which plaintiff can contend 
that the shaft was a hidden peril which the plaintiff is not obliged to as- 
sume the risk of, but it is submitted that darkness of night concealing 
a dangerous condition which would otherwise be apparent to a licensee 
does not render such condition a hidden peril in such sense as to impose 
on the owner a duty to protect a licensee from injury therefrom. 65 
C.J.S., Sec. 38, p.504 and cases cited therein. 


ree 
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Further, in the Firfer case, supra, where the United States, 


‘. through its agents, had notice of the existence of the holes ij depres- 
. sions in the grassy plot, the court stated: 
» ". . . while the hold in the ground may have been 
f hidden from the view of a casual observer, it does not, in 
our opinion, qualify as a hidden engine of destruction... ." 
. 


Therefore, it is submitted the plaintiff assumed the risk of any 
injury sustained by him and the jury should have been so instructed or 
the motion for a directed verdict should have been granted. — 


IV. THE COURT ERRED IN REFUSING TO GRANT DEFEN- 


. DANT'S INSTRUCTION. NO. 5. 
: The court, in the Firfer case, supra, stated the law prevailing in 
be this jurisdiction when it stated: 


"It is of course well settled that a person lawfully 

" upon the premises of another is bound to leave them by the 

: usual, ordinary, and customary way in which such premises 
are and have been departed from; and if, for his own con- 


venience or some other reason he takes another and cal in- 
jured, he cannot recover." 


Therefore, the Jury should have been given Instruction No. 5 as 
- requested. 3 


V. THE COURT ERRED IN REFUSING TO GRANT DEFEN- 
P DANT'S INSTRUCTION NO.8 AND IN REFUSING TO _=—s 
, CHARGE THE JURY THAT THE DEFENDANT MUST . 
HAVE HAD AN OPPORTUNITY TO WARN THE PLAIN- 
. TIFF OF ANY KNOWN PERIL. 
be 
“ The evidence showed that, with the exception of Miss Voss' 
ss) warning to the group of firemen, that there was never any opportunity 
‘ present to warn the plaintiff of the open shaft existing in the building and 
. it is submitted that in the absence of such an opportunity there is no li- 
” 
ability on the defendant. Regardless of whether the open shaft be consi- 
: dered a hidden peril, the better rule by far is that landowners owe a duty 
rs to firemen to warn them of hidden peril where the landowner has know- 


ledge of the peril and the opportunity to give warning. If either the 
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knowledge or opportunity is lacking, there is no liability on the land- , 
owner. Jenkins v. 313-321 W 37th St. Corp., 284 N. Y.397, 31 N.E. 2d ; 
503, rehearing denied, 285 N.Y. 614, 33 N.E. 2d 547; Smith v. Twin “ 
State G. & E. Co., 83 N. H. 439, 449, 144 A. 57,62; 61 ALL. R. 1015. a 
Therefore, the Instruction should have been given to the jury or - 
1 SY) 
the motion for a directed verdict should have been granted. e 
VI. THE COURT ERRED IN REFUSING TO GRANT DEFEN- : 

DANT'S INSTRUCTION NO. 9 COMPLETELY, BY STRIK- 
ING THE WORD "KNOWINGLY" THEREFROM. ‘ 


For the sake of brevity, Points numbered 6,9, and 10 will be dis- 
cussed together insofar as they refer to the court striking the word 
"knowingly" from both requested Instructions No. 9 and 16. 


The word "knowingly" was an essential element to establish in 
connection with any duty owed by the defendant to the plaintiff and as 
pointed out in the argument and cases referred to in the preceding argu- 
ment and the Firfer case, supra, the defendant could not be charged with 
any breach of duty to the plaintiff unless he knowingly permitted the plain- 
tiff to run upon any dangerous condition or peril existing. 

Vil. THE COURT ERRED IN REFUSING TO GRANT DEFEN- 
DANT'S INSTRUCTION NO. 10 AS THE EVIDENCE WAR- 


RANTED IT BEING GIVEN AS BEARING UPON THE DE- 
FENSE OF CONTRIBUTORY NEGLIGENCE. 


The record (Pl. Ex. No.7; J. A. 7), shows that the plaintiff "missed 
a step and apparently fell" as contained in the hospital records. In addi- 
tion the plaintiff made no effort to keep a lookout as to where he was 
walking when he stepped off of the walkway, did not use a flashlight 
which was on his person at the time to illuminate the darkness which he 
testified was present and the jury should have been permitted to deter- 
mine whether his failure to do so was a failure of due care on his own 
behalf which might have been the proximate cause of his injury. 





mo) 
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VII. THE COURT ERRED IN REFUSING TO GRANT DEFEN- 
DANT'S INSTRUCTION NO.15 AS TO THE DUTY OWED A 
BARE LICENSEE AND A TRESPASSER. 


As the court pointed out in the Firfer case, supra, at is no dis- 
tinction between a trespasser and a bare licensee as regards a claim of 
negligence against the owner of land. The court stated: 

", . . each alike must take the premises as he finds 

them, and cannot hold the owner to liability based upon negli- 

gence in failing to make the premises safe. . . . They may 


recover only for intentional, wanton, or willful injury or the 
maintenance of a hidden engine of destruction." 


Therefore, the requested instruction should have been: given. 


IX. THE COURT ERRED IN REFUSING TO GRANT COMPLETE LY 
DEFEND ANT'S INSTRUCTION NO.16, STRIKING THERE- 
FROM THE WORD "KNOWINGLY". 


The question of striking the word "knowingly" from defendant's re- 
quested Instruction No. 16 has been discussed in Argument No. 6. 


X. THE COURT ERRED IN THAT IT FIRST GRANTED DEFEN- 
DANT'S INSTRUCTION NO. 16, BUT AFTER COUNSEL FOR 
DEFENDANT HAD ARGUED THE INSTRUCTION TO THE 
JURY AND COUNSEL FOR PLAINTIFF OBJECTED ®: HIS 
ARGUMENT ON THIS POINT DURING THE COURSE THERE- 
OF, THE COURT REFUSED TO GIVE DEFENDANT'S RE- 


QUESTED INSTRUCTION COMPLETELY. ! 


The court originally granted defendant's requested Instruction No. 
16 (J. A. 137) and counsel for the defendant argued the contents of the in- 
struction to the jury. During the course of this argument, counsel for 
the plaintiff objected to counsel for the defendant making such argument. 
Later at the bench the court refused to give defendant's requested In- 
struction No. 16 (J.A. 139-140). | 


Defendant submits that its case was prejudiced by such | dental 
after argument was made to the jury. 
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In support of defendant's position, the case of Loveless v. U. S., 
U.S. App. D.C. » No. 14529, decided October 9, 1958, al- 
though a criminal case, is called to the court's attention and the cases 
cited therein, particularly, Clancy v. City of Joplin, 181 S.W. 120 (a 
civil negligence case). 


XI. THE COURT ERRED IN CHARGING TH JURY AS TO 
THE DEGREE OF CARE OWED BY THE DEFENDANT 
TO THE PLAINTIFF. 

The court charged the jury that the defendant did not owe the plain- 
tiff what is known as ordinary care (J. A. 135), but later charged them 
that the defendant did owe reasonable care to the plaintiff (J. A.137). It 
is submitted that the defendant did not owe the duty of reasonable care to 
the plaintiff as pointed out in the Firfer case, supra, and the charge was 


erroneous. 


XII. THE COURT ERRED IN GRANTING PLAINTIFF'S IN- 
STRUCTION NO.2 AS TO THE DUTY OWED. 
The question of the care owed plaintiff by defendant has been 
covered in the preceding argument. 


The instruction further ignored the fact that the defendant must 
have had an opportunity to warn, which was lacking in the case. 


XI. THE COURT ERRED IN GRANTING PLAINTIFF'S IN- 
STRUCTION NO.3 AS IT DOES NOT APPLY TO THE 
FACTS IN THE CASE. 


Plaintiff's Instruction No.3 (J.A. 145) which the court gave to the 
jury (J. A. 137) is based on the Restatement of Torts, Section 345. This 
section refers to a gratuitous licensee and not to the plaintiff in this case, 


a bare licensee. 


An examination of the Restatement of Torts, Section 345, shows 
the following, under Comment (b): 





-* 
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"The effect of the rule stated in this Section is to 
subject the possessor of land to a liability towards such 
privileged persons which is identical with that to which 
he is subject under the rule stated in Section 342 to a 


gratuitous licensee." (Italics supplied. ) 
Further, under Comment (c) appears the following: 


"A possessor's duty to warn gratuitous licensees 
of dangerous conditions known to him is based on his invi- 
tation or permission and the likelihood that it will cause 
the licensee to enter the land and ignorantly encounter 
the dangerous condition. In order to subject the possessor 
to liability under the rule stated in this section for failure 
to warn a person entering under a privilege which arises 
without the possessor's consent, there must be a similar 
likelihood that knowledge of the dangerous condition is neces- 


sary to his safety. Therefore, the possessor must know 

that the licensee is upon the land or intends to enter it in 

the exercise of his privilege." (Italics supplied. ) : 

It is apparent that this Section applies only to gratuitous licensees 
and further that the landowner must have knowledge that the licensee is 
upon the land before he will be liable to even a gratuitous licensee. 
Therefore, the Instruction did not correctly state the law and should not 


have been given to the jury. 


CONCLUSION 


It is respectfully submitted unto the Court that, under the appli- 
cable legal principles governing the rights and obligations of the defen- 
dant, there was no substantial evidence to justify the case being sub- 
mitted to the jury and the District Court erred in denying the motion 
of the defendant for a directed verdict. The Court should set aside the 
verdict for plaintiff and direct the District Court to enter judgment for 
the defendant upon their motion for same. 
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In the alternative, if the Court should feel there was any factual 
basis upon which the case should have been submitted to the jury, it is 
respectfully submitted that the District Court committed prejudicial 
error in the rulings upon instructions to the jury, as has been demon- 
strated herein. In that view, the Court should set aside the judgment 
for plaintiff and remand the case to the District Court for a new trial. 


Respectfully submitted, 


THOMAS B. HEFFELFINGER 


Investment Building 
Washington 5, D. C. 


Attorney for Appellant, 
The Scottish Rite Supreme 
Council, a corporation. 
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Ss JOINT APPENDIX 


446 [Filed February 7, 1956] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ROBERT A. JACOBS 
. No. 2 Fire Department Truck 
oo Company 
New Hampshire Avenue & M 
Street, N. W., 
Washington, D. C. 


Plaintiff 
vs. 


THE SCOTTISH RITE 
SUPREME COUNCIL, a 


Civil Action No. 517-56 


¢ 
me a ee ee ee Nee Nee ae Nee ee ee ee ee Se ee” 


corporation, 
‘ad 1733 - 16th Street, N. W., 
Washington, D. C., 
Defendant. 


COMPLAINT FOR DAMAGES 
(Personal Injuries - Negligence - 


o Jury) 
, 1. Jurisdiction is founded on the Code of Laws of the District of 
. Columbia and the amount in controversy exceeds Three Thousand Dollars 


($3, 000. 00), exclusive of interest and costs. 

2. The plaintiff brings this action in his own right for personal 
injuries suffered as the result of the negligence of the defendant. 

3. On January 19,1956, the plaintiff, a fireman employed by the 








ao District of Columbia Fire Department, in response to an emergency fire 
r alarm with relation to a fire in premises identified as 1733 Sixteenth 
. Street, Northwest, Washington, District of Columbia, the building of the 


Scottish Rite Supreme Council, while performing his duty in connection 
with arresting and putting out the fire, was on the roof of the said build- 
ing and was caused to fall some thirty feet through an opening in the roof — 
which had been left unguarded by the defendant, the cover and grate 
thereto having been carelessly, negligently and recklessly left off the 








2 
top of said aperture in the roof. 

447 4. As the result of falling through the opening aforesaid, the 
plaintiff struck the bottom of the opening with great bodily violence and 
force, was rendered unconscious and remained there until other fire- 
men were able to lower a basket on ropes to him in order that he might 
be pulled to the surface. 

5. In addition to great nervous shock and pain and suffering, the 
plaintiff suffered fractures to his right arm and right hand as well as 


bruises and contusions in and about his body. The plaintiff was required 


to remain in Emergency Hospital for eight (8) days and is presently 
carrying his right arm and shoulder in a cast and will continue to do so 
for several months. 

6. The plaintiff claims loss of earnings as well as other occupa- 
tional damage flowing from the negligence aforesaid. 

7. The plaintiff will have permanent residual damage. 

8. The plaintiff claims all special damages including hospital, 
X-ray and medical bills in addition to the pain and suffering attending 
the injuries. 

WHEREFORE, the premises considered, plaintiff claims damages 
in the amount of Fifteen Thousand Dollars ($15, 000. 00) and costs. 


/s/ Nicholas J. Chase 
400 Wyatt Building 
Washington 5, D. C. 
Attorney for Plaintiff 


Trial by Jury is hereby demanded. 
/s/ Nicholas J. Chase 


[Filed March 2, 1956] 
ANSWER TO COMPLAINT 
First Defense 
The Complaint fails to state a claim against the defendant upon © 
which relief may be granted. | 
Second Defense 
1. Admitted. 
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2. Defendant denies all allegations of negligence contained in 


paragraph 2 of the Complaint. 

3. The defendant admits that, on January 19,1956, a fire occurred 
in premises 1733 16th Street, N.W., Washington, D.C. ; denies all alle- 
gations of negligence contained in paragraph 3 of the Complaint; and is 
without knowledge or information sufficient to form a Danes | as to the 
truth of the remaining allegations contained therein. ; 

4, 5, 6, 7 and8. The defendant is without — ee or informa- 
tion sufficient to form a belief as to the truth of the allegations contained 
in paragraphs 4, 5, 6, 7 and 8 of the Complaint. i 

Third Defense 

The defendant denies that any injuries sustained by the plait 

herein resulted from any negligence on its part. 
Fourth Defense : 

The defendant avers that the damages and injuries, if any, sustained 

by the plaintiff herein, resulted from his sole negligence and/or contri- 


butory negligence. | 
BURTON, HEFFELFINGER, leery t 
KENDRICK 


By /s/ Thomas B. Heffelfinger 
Attorneys for Defendant 
1005 Investment Building 
Washington, D. C. | 


449 [Certificate of Service ] 


501 [Filed December 2, 1957] 
PLAINTIFF'S PRE-TRIAL STATEMENT : 

The plaintiff, a fireman on duty on January 19,1956, while with 
his commanding officer investigating the source of fire in the Scottis 
Rite Temple, 16th and S Streets, N. W., and while on the outside of the 
upper floor, exterior, of the Temple, fell through an open grating ap- 
proximately 38 feet to a lower level. The cover or top of the grating had 
been left open by the agents or servants of the defendant for at least 
three days prior to the time of the fall aforesaid. 2 
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The plaintiff charges negligence in maintaining an inherently dan- 


gerous condition, as well as negligence in failing to exercise reasonable 


care under the circumstances. The plaintiff says that the risk in allow- 
ing a trap of this kind to exist was reasonably to be conceived, partic- 
ularly where the construction of the building is such as not to permit 
a normal and ready entry through doors and windows. 

Plaintiff claims great nervous shock and extensive pain and suf- 
fering. Medical reports have been furnished the counsel for the defen- 
dant. While at Emergency Hospital, x-rays disclosed: 


Fracture of the right elbow; 
Fracture of the 4th metacarpel of the right hand; 
Bruises and lacerations above the right elbow. 


502 Splints and casts were applied, following the removal of which on 
February 15, 1956, the claimant was submitted to physical therapy for 
the right elbow, hand and wrist. 


Specials: Dr. Julius J. Radice $395. 00 
Emergency Hospital, including x-rays 194.65 
Dr. Benjamin F. Dean, Jr. and 

Dr. J. B. Harrell (Est. ) 100. 00 
47-1/2 days total disability at 

$19.81 per day 942.06 
Transportation and parking (60 visits 

to physical therapist and 20 visits 

to doctor) at $2.00 per visit 160. 00 
Mrs. Griffith (care of child during 

disability) 150. 00 


$1,941.71 

Permanent Injuries: 

20° limitation of motion in extension of right elbow; recurrent 
paresthesia of the 4th and 5th fingers, right hand, because of damage 
to the ulnar nerve; general weakness in the right hand; scars at elbow 
and in hand. 
Stipulations: 

Hospital records, x-rays, building regulations, photographs and 
drawings. 


/s/ Nicholas J. Chase 
503 [Certificate of Service ] Attorney for the Plaintiff 
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y 504 [Filed December 2, 1957] 
- DEFENDANT'S PRE-TRIAL STATEMENT 
The Complaint fails to state a claim against the defendant upon 
which relief may be granted. The defendant denies all allegations of 
negligence; asserts the sole negligence or contributory negligence of the 


- plaintiff; asserts that the plaintiff assumed the risk of injury or injuries 
i sustained by him. 
\ The defendant requests the following of the plaintiff: 


1. The plaintiff to state, with particularity, each and every act 
of negligence charged to the defendant. : 
2. The plaintiff to state, with particularity the section or sections 
of the building regulations, if any, allegedly violated by the defendant. 
= 3. The plaintiff to itemize and specify all injuries sustained and 
° those now claimed to be of a permanent nature. : 
4. The plaintiff to specifically itemize all special damages claimed 
, to date. | 
9. Defendant reserves the right to have the plaintiff examined by 
a physician or physicians of defendant's choice, the number thereof to 
be determined by the claimed injuries of the plaintiff. : 


e, 6. Defendants requests copies of any and all medical reports and 
ir records not heretofore furnished by the attorney for the plaintiff. 
“4 7. That various photographs and booklet describing the premises 


involved herein be admitted without formal proof. 
| BURTON, HEFFELFINGER, McCARTHY & 


\. KENDRICK 
ie By /s/ Thomas B. Heffelfinger 





» Attorney for Defendant 


~~ [Certificate of Service] 








6 
505 [Filed December 11, 1957] 
PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 
This is an action for personal injuries sustained by the pltf. due 
to the alleged negligence of the deft. 
The issues are defined in the pretrial statements attached hereto. 


Photographs, initialed by counsel, will be received in evidence 
without formal proof and the pltf. shall have the right to inspect the pre- 
mises and make further photographs. Pltf. will within 2 weeks advise 
deft. in writing of the specific Bldg. Regulations which pltf. claims 
were violated. | 

Booklet, initialed by counsel, will be received without formal 
proof subject to relevancy and materiality. 

Deft, may have further physical examination of pltf. by physician 
of its choice provided it shall not delay trial date. 

Hospital records, X-rays, and pertinent Bldg. regulations will be 
received in evidence without formal proof, subject to relevancy and 
materiality. 

The parties stipulate that hospital and doctors' bills will be re- 
ceived in evidence without formal proof. 


/s/ Nicholas J. Chase 
Attorney for Plaintiff /s/ Joseph C. McGarraghy 


/s/ Thomas B. Heffelfinger Pretrial Judge 
Attorney for Defendant 
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PLAINTIFF'S EXHIBIT NO. 7 
[ Filed July 18, 1958] 
Emergency Hospital Admission Card 
Name: Robert Jacobs * * * 
Date: 9/19/56 
Time: 2:00 A.M. 
Brought in: F.D. #1 
Dr.: Weiner-Brunnar 
Nurse: Anderson 
* xk * 
Remarks; States just prior to adm. he fell about 30 feet off roof of 


Jewish Community Center 1500 block 16th St., N.W. *** 
* * * * | 


The Central Dispensary and Emergency Hospital 
Treatment [ Reverse of above card] ! 


This 38 yrs old * * * fireman fell about 30 feet down on a concrete 


block while he was on duty. 
* * * %* 


The Central Dispensary and Emergency Hospital 
Washington, D.C. 


Progress Sheet 
xk * * x 
Name; Jacobs Robert Room 506 Hist. No. 181779 
* * * Was admitted to ER after accident on a fire at Masonic Temple 
16th St., N.W., where he missed a step and fell sapaently 30 ft. 
down. x Kk * 


* od 


Fell off roof firefighting 
* * 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D.C., 
March 4, 1958. 


The above-entitled matter came on for trial before the HONOR- 
ABLE BURNITA S. MATTHEWS, United States District Judge, anda 
jury, at 11:30 o'clock p.m. 
APPEARANCES: 
On behalf of the Plaintiff: 
NICHOLAS J. CHASE, ESQ. 
On behalf of the Defendant: 
THOMAS B. HEFFELFINGER, ESQ. 
* * * * 
MR. CHASE: We will call Dr. Young under Rule 43 (b). 
Thereupon 


CLAUDE FRANKLIN YOUNG 
was called as a witness and, having been first duly sworn, was exa- 


mined and testified as follows: 
DIRECT EXAMINATION 

BY MR. CHASE: 

Q. Would you state your full name, Doctor? A. Claude 
Franklin Young. 

Q. And you are the Secretary-General of The Scottish Rite 
Supreme Council of the Southern Jurisdiction, is that correct? A. That 
is correct. 

Q. And your offices are at 1733 Sixteenth Street, Northwest ? 
A. Yes, sir. 

* * * aK 

Q. How long have you had this office of Secretary-General? 
A. Five years last October. 

Q. And where is your office or your principal place of work? 
A. 1733 Sixteenth Street, Northwest. 

Q. Andina general way, without going into any detail or the 
privacy of your own affairs, what do your duties involve? A. Those 








tee Shall 
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of a secretarial nature, looking after the affairs of the Supreme Coun- 
cil so far as the Consistories that are under the charge or that are in 

this Southern Jurisdiction, is concerned. 

ss * x * 

Q. You spoke of your work as being secretarial. By that do 
you mean that you serve as the liaison or the corresponding link or 

connection among the various Scottish Rite groups within the 
33 states complement or jurisdiction? A. That is right. : 

Q. And I take it your work involves a given amount of travel 
as well as work in your office here in Washington? A. Yes, sir. 

Q. Are you the person who is actually in charge of the building 
that is located at 1733 Sixteenth Street? A. Iam the custodian of the 
building, yes. I am not the superintendent of the building, however. 

Q. But you are the person in whom the Council, that is, the 
Supreme Council has vested or delegated authority and general custody 
of the building at Sixteenth and S Streets, amIright? A. That is right. 

Q. And that would include the papers and effects, the personal 
property and the furnishings and everything within that building , ami 
correct? A. Correct. 

Q. Would it be fair to say that when we use that term, you are 
really the boss up there? A. No, sir. 

Q. You are not that? A. No. The Grand Pere is the 
boss. | 

* * * * ! 

Q. I show you, Dr. Young, what has been marked as Plain- 
tiff's Exhibit 1 for identification and ask you whether that is a fairly 
accurate representation of the exterior of the building of which we 
have been speaking. A. It is. 

MR. CHASE: May I, with Your Honor'g permission, now offer 
this in evidence ? 

THE COURT: Yes, it is admitted. 


(Plaintiff's Exhibit No. 1 previously 
marked for identification was re- 
ceived in evidence.) 
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Q. Now, this picture that the ladies and gentlemen of the jury 
are examining, Dr. Young, shows the outside or exterior of the build- 
ing, in a general sense, doesn't it? A. Yes, sir. 

Q. And it shows that the building is located with the front on 
Sixteenth Street and the north side of the building on S Street, is that 
correct? A. That is right. 

Q. And the back of the building, so to speak, or the east side 
would be on Fifteenth Street, wouldn't it? A. No, there is an alley-- 
no, it just goes back to an alley which is approximately half way back 
to Fifteenth Street. 

Q. Then there is some more open ground and a few small 
buildings in there between the back of your building and Fifteenth 
Street proper? A. Yes, several buildings. 

Q. On the south side of the building is an alley, am I correct? 
A. Yes, sir. 

Q. It separates your building and the Chastleton Hotel or the 
Chastleton Apartments, is that correct? A. That is correct. 

Q. Is it fair to say that this exhibit here, Plaintiff's Exhibit 1, 
is a picture of what, for practical purposes, might be described as a 
two or two and one-half story building--let me delineate it, if I may, 
before you answer the question--it has a sub-basement and a basement 
and then a first floor or first story with high ceilings and a second 
story above that. Is that a fair description of the building? A. Yes, 
it is. 

Q. Is it accurate to say that one goes into this building nor- 
mally through these large bronze doors that are some 20 feet high on 
the Sixteenth Street side? A. Yes, sir. 

Q. And is it accurate to state that the windows on the first 
floor, or ground floor level, are barricaded? A. Yes, sir. 

Q. And in connection with the front door, to which I referred 
a bit ago, it has no windows; am I correct? A. The doors? 


Q. Yes, the two doors. A. No; solid bronze doors. 
ae * * * 
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Q. The building itself was made of granite, is that correct? 

A. No, it is made of Bedford stone. 

* * x * 

Q. The interior of the building, in a general way, is —_—s 
ted of stone, marble? A. Yes, that is right. 

Q. Stone and marble? A. Yes, sir. 

Q. And when one goes into the Grand Council Chanter or 
room, in addition to the stone and marble there are works of art and 
sculptured pieces, amIcorrect? A. Yes. 

Q. With heavy draperies? A. Yes. 

Q. And then there are furnishings of wooden structure, am I 


correct? A. You are. 
Q. Can you tell us approximately how many people are employed 
in this building normally, or were employed there, to be more accurate, 
on the 19th of January, 1956? A. Approximately 35. : 
Q. Apart from yourself--and I will come back to your duties 


a bit more later--who are these other people? I don't ask you to iden- 
tify them. I ask you totell who * * * 

* a a * 

12 MR. CHASE: And what they do, generally, what their work re- 
lates to. 

THE COURT: You may answer that. 

THE WITNESS: Well, there clerks ‘and there are susisbant 
secretaries and stenographers and at that time, watchmen and janitors 
and two guides that work during the day, you know, to show visitors 
through the house of the Temple. 

BY MR. CHASE: 

Q. Who was in charge of building operations and maintenance 
at these premises, Dr. Young? A. The superintendent? 

Q. Yes. A. Soto speak, Mr. Kleinkneicht, who sits over 
here. 


5 a * * 


Q. What are his duties? A. Well, he is the superintendent of 
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the building and looks after the janitors and the watchmen, not the 
watchmen, the janitors. Yes, the night watchmen at the time and 
after the building generally to see that everything is kept in shape. He 
executes the orders of keeping the building going. 

Q. Does he take orders from you? A. Yes. 

Q. In other words, it would be fair to say that you are his im- 
mediate supervisor? A. Yes. 

Q. Or administrative head? A. Yes. 

Q. Do you have a library up there? A. Yes, sir. 

Q. And does that house important books? A. We have a large 
library. I think probably the largest Masonic library in this country. 

Q. Does that have two librarians? A. No, it has one and he 
has a stenographer. 

Q. Do you have an editorial group up there, or a mailing group 
or a print shop? A. Yes, sir. 


* * * * 


MR. CHASE: With Your Honor's permission, I would like this 
booklet, which we agreed upon at pre-trial, to be marked as Plaintiff's 
Exhibit 2 received in evidence. 


THE COURT: Very well, Plaintiff's Exhibit 2 for identification. 


(Booklet was marked Plaintiff's Ex- 
hibit No. 2 for identification. ) 


BY MR. CHASE: 

Q. Dr. Young, this purple-colored pamphlet or booklet-- 
A. Brochure. 

Q. Thank you, sir, which I hold has been marked Plaintiff's 
Exhibit 2 and am I correct that the picture which appears on the back 
of the first page in the booklet shows a fairly accurate image of the 
building we are talking about? A. Yes, sir. 

17 Q. And it is also reflected on page 7? A. Yes, Sir. 

Q. Andthe picture on page 8 shows the bronze doors with the 
entryway on Sixteenth Street? A. Yes. 

Q. The table in the atrium or the atrium would be a description 
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of it as one came into the building or the vestibule? A. That is right. 


. MR. CHASE: I am asking these questions as to the pictures 
a for identification because the Doctor is leaving the city today and I 
. want these identified. : 

7 THE COURT: Very well. 


BY MR. CHASE: 

Q. Does the picture on page 13 show the =e to hie in- 
terior of the building? A. Yes, sir. 

Q. Andthe picture on page 15 is the executive chambers of the 

° Supreme Council? A. That is right. | 

Q. Would that is located on the first floor or the second floor ? 
A. Onthe first floor. This (indicating) is off of the atrium. 

18 Q. On page 17, is there not reflected a set of stairs which goes 
up in the first floor corridor, which would go up to the second floor 
where the Grand Council Chambers are located? A. That is right. 

Q. And going over to page 21, the picture on one side shows 
the Temple room and the picture right on page 21 shows the landing 
after one goes up the flight of stairs off the lobby, isn't that emer eeS? 
A. That is correct. 

Q. And it shows an elevator door at the right? A. Yes, sir. 

Q. And in the lefthand corner, is there not shown a door in the 
masonry there? A. Yes, sir. , 

> Q. And if one went through that door, it would lead up these 

‘ steps that Mr. Heffelfinger mentioned to the door through which 
Mr. Jacobs and the Chief were coming on the walkway, is that correct? 
A. Well, I don't know about whether they were coming up there or not, 
but the stairs, when you go through that stairs, lead to the top of the 
building. 

Q. They lead to the door and the walkway behind the cae 
do they not? A. That is right. 

19 Q. That is what I am interested in, Doctor. A. ves, sir. 

Q. That door shown on page 21, is that correct? A. Yes, 
that is correct. 
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Q. That is not kept locked, is it? A. No, sir. 

Q. It is always open? A. Well, now, no, I think it is closed 
but it is not locked. 

Q. Can you show me the picture of the Grand Council Chamber 
where the fire occurred in the interest of time, Doctor? I don't want 
to go into any pictures which are not necessary. 

This is known as the Temple room, is that right? A. That is 
right. 

Q. And it may be found at page 23 in the brochure? A. Yes, 
a double page. 

Q. Yes. A. That is the dining room. 

Q. This is the library of which we spoke, opposite page 31 ? 
A. Thatis right. That is a part of it. That only shows a section of 
the library. 

MR. HEFFELFINGER: Are you offering that in evidence, 

Mr. Chase? 
20 * * * * 
THE COURT: Admitted. 


(Plaintiff's Exhibit 2, previously 
marked for identification was re- 
ceived in evidence.) 


BY MR. CHASE: 

Q. Whose duty is it to inspect the premises up there? 

MR. HEFFELFINGER: What premises ? 

MR. CHASE: The building itself. 

BY MR. CHASE: 

Q. Would that be your duty or Mr. Kleinkneicht's duty or 
someone else's? A. No, that would be Mr. Kleinkneicht's duty. 

Q. Are you familiar with the metal ladder which is just below 
the doorway through which Chief Carter and Mr. Jacobs sought en- 
trance? Are you familiar with that metal ladder? A. No, Mr. Chase, 
I am not. 

Q. Was that put up before your time? A. I think so. 

Q. Would the maintenance of that ladder and the use of the 
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area there be under Mr. Kleinkneicht's jurisdiction or under yours ? 

21 A. Primarily, of course, it would be under my jurisdiction 
as custodian of the building, but Mr. Kleinkneicht is the one that looks 
after those affairs. I don't think I had ever been up to the top of that 
building since I have been here, until after that fire. : 

Q. You never walked up there and looked around? A. No; 
never had any occasion to. 

Q. Were you familiar with the work operations dist were going 
on, say, on January 16, 17 and 18, at the building in the area of the 
walkway behind the columns? A. No, I was not. 

Q. You had no knowledge of the work? A. Except that I knew 
some work was going on up there, but I had no direct knowledge of it. 

Q. Who had direct knowledge of it? A. Well, I suppose 
Mr. Kleinkneicht here did, as far as the actual knowledge of the affair. 

x & * _* 

22 Q. In going up there, did you follow through this door which I 
showed you on page 21? A. Yes, sir. 

Q. Of this pamphlet? A. That is right. 

Q. And up the stairs and through the door to the point where 
the grille was off the walkway, is that correct? A. Yes, and as I re- 
member, it was just partially off. I don't think it was off entirely. 

Q. You mean it wasn't setting on its side? A. Not when 1g 
saw it, no. : 

23 Q. When you saw it, would you say it was in place?’ A. No, 
I don't know that I would say that. I wouldn't say that, but it was par- 
tially in place. It was not completely seated. It was kind of at an 
angle across that opening. 

Q. Do you know whether anyone had moved that grille after 
Mr. Jacobs fell, as a precaution against any further injury, between 
the time he fell and the time you inspected it? A. No, Mr. Chase, 7 
do not. 

Q. Who went up there with you, Dr. Young? A. I think 
Mr. Kleinkneicht and the Grand Commander, Brother Smith. That is 
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my recollection. There may have been someone else with us but I 
don't recall anyone except the three of us. 

Q. Is it fair to state that you had no personal knowledge of the 
operations that were going on involving the ventilating shaft to which we 
have been referring? A. It is. 

Q. And you had nothing to do with planning the job or the per- 
formance of the work? A. No. 

Q. You knew nothing about it? A. No. I probably had to okay 
it, but I knew nothing about the actual work or the plans that were made. 

24 Q. And, of course, you didn't check it as it was being done? 
A. No, sir. 

Q. Do you have a secretary, sir; that is, a person who takes 
care of your affairs under your direction? A. Well, I have an assis- 
tant secretary. That is a man that is the assistant secretary, you 
know, with me and then Mr. Kleinkneicht over here is one of my 
secretaries, also. 

Q. Dr. Young, who is the assistant secretary of whom you 
speak? A. Frederick Kleinkneicht, Junior, who sits over here (indi- 
cating). 

* *« aK * 

Q. Are you familiar with the fact that there are spotlights be- 
hind these columns around the exterior of the building, Dr. Young? 

A. Yes, sir. 

Q. You hadn't been up there to look at those spotlights prior 
to the time Mr. Jacobs fell on the 19th of January, had you? A. No, 
I had not. I had never been up there before that. 


25 Q. You just knew there were spotlights there? A. They were 
not in operation then. 
Q. Not at all? A. Not at all. 
Q. You say the lights were not showing or being used? A. No, 
there were no lights up on the dome of this temple when this fire oc- 
curred. 


Q. Do you say, then, as far as you know from your knowledge 
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> of the area, that it was completely dark behind the columns? A. Yes, 
+ I think it was. 
| Q. Do you know when those lights were installed? A. Some 
time after this fire when we refinished the entire room, the Temple 
room. Then we restored all of these outside lights to the dome. How 
long after, I don't remember. 

MR. CHASE: Will you please mark these for identitiation, if 
Your Honor please? 

Take the numbers 3 et seq in that order and I will eet these in 


now. 
MR. HEFFELFINGER: Mark them 3-A, B, C, and ba on. 
(Plaintiff's Exhibits 3-A through 
3-H, photographs, were marked - 
for identification.) 
MR. CHASE: I offer them in evidence. 
7’ 26 * * * * 


THE COURT: Very well. They are admitted, Plaintiff's Exhi- 
bits 3-A through 3-H. : 


(Plaintiff's Exhibits 3-A through 
3-H, previously marked for identi- 
‘ fication, were received in evidence.) 


* * * * 


THE COURT: Admitted. 


(Plaintiff's Exhibits 4-A through - 
4-H, previously marked for identi- 
fication, were received in evidence.) 


* * * * 
27 THE COURT: Admitted. 


(Photograph was marked Plaintiff's 
Exhibit No. 5 for identification and 
received in evidence.) 


* * * * 
28 MR. CHASE: * ** I would like to call Mr. Kleinkneicht in 
connection with further identification under Rule 43 (b) as an adverse 
witness. 
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THE COURT: Very well. 
29 Thereupon 
CHRISTIAN FREDERICK KLEINKNEICHT, JR. 
was called as a witness and, having been first duly sworn, was exa- 
mined and testified as follows: 
DIRECT EXAMINATION 

BY MR. CHASE: 

Q. Will you be good enough to state your full name? A. Chris- 
tian Frederick Kleinkneicht, Jr. 

Q. Where do you live, sir? A. 505 Harding Drive, Silver 
Spring, Maryland. 

Q. And your office is where? A. 1733 Sixteenth Street, North- 
west, Washington, D.C. 

Q. You have heard the testimony here of Dr. Young? A. Yes. 

Q. I don’t want to overlap any more than I need to, to ask you 
certain questions about the building operations. 

What is your title or your office? A. Iam Administrative 
Assistant and Superintendent of the building. 

Q. How long have you been Administrative Assistant and Super- 
intendent of the building? A. I have been Superintendent of the building 
approximately five years. 

Q. Would 1953 be a good general date? A. Or about 1952. 

30 Q. All right, sir. 

And as Superintendent of the building, have your duties involved 
the general maintenance of the building about which we are talking? 
A. That is right. 

Q. How many people are employed there, approximately ? 
A. Approximately 35 to 40. 

Q. Would you break that down, generally, into administrative, 
librarian, custodial and clerical? A. That is right. 

Q. How many maintenance people do you have, or did you have, 
to be specific, on the 18th of January, 1956? A. We had approxi- 
mately seven. Seven, that is right. 
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Q. And were they under your direct charge? A. Yes. 

Q. What were your duties on or about mid January, 1956? 

Just what did you have todo? A. Well, I was generally in charge of 
the building, its upkeep and maintenance and supervision over the 
cleaning and so forth and also the accounting system. ! 

Q. Was the maintenance crew charged with cleaning and taking 
care of the ventilating system and air conditioning ene at that time ? 
A. Yes. 

Q. And that included the fans coming out of various ducts 

around the building? A. Yes, that does. 

Q. On the 19th of January, 1956, I suppose you were home 
asleep at around 1:15 or 1:30? A. Yes, I was. 

Q. When this fire broke out, isn't that correct? A. That is 
right. ! 

Q. Prior to that date, had some work been going : in this 
walkway behind the columns where these grilles are located? A. To 
the best of my knowledge, the work that was going on was adjusting 
this fan that had been installed through the Seal Electric Company. 

Q. Had the United Clay Products been doing any work up there ? 
A. United Clay Products was working as a subcontractor to Seal Elec- 
tric. We contracted directly with Seal to install the fan. : 

Q. And that installation took place back in 1955 or thereabouts? 
A. No, I don't think so. I think the contract was let in July of '56, if 
I am not mistaken. 

* * x * 


32 THE WITNESS: There is a copy of the contract, the time the 
contract was let and the time it was made. After the contract was let, 
there had to be adjustments to adjust the louvre. I remember they 
came back several times. 


BY MR. CHASE: 
Q. You remember that definitely? A. I do. 
-Q. You would call them back? A. No, they would come back 
because it had to be checked and they had to look at it. | 
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Q. Were there complaints? A. There were complaints by me 
to Seal Electric on one or two occasions, possibly, that the fan would 
not operate correctly and I think that brought to their attention that 
there had to be a correction made or adjustment made. That was after 
the bill was paid. 

Q. Do you remember when the bill was paid? A. It is dated-- 
Mr. Heffelfinger has that. There is a copy of the check there. 

33 Q. What I was interested in, and we want to be clear about if 

it was done in 1955-- A. It was 1955, that is right. 

Q. When did you pay for the work? A. October 31, 1955. 

Q. In January of 1956, you had to have these men back there 
performing these services in this ventilating shaft, is that correct ? 
A. That is right. 

THE COURT: You said, "these men."" What men are you re- 
ferring to? 

MR. CHASE: Men from Seal Electric Company. 

THE COURT: Are those the men you meant? 

THE WITNESS: That is right; Seal Electric Company. 

MR. CHASE: Seal and Company is the way it is spelled here, 
Your Honor. 

THE COURT: All right. Go ahead, Mr. Chase. 

MR. CHASE: All right, Your Honor. 

BY MR. CHASE: 

Q. My last question was: You had these men back there in mid 
January, 1956 in connection with doing some adjusting on these fans, 
is that correct? A. To the best of my knowledge, that is correct. 


Q. And you had your own employees performing services there, 

didn't you? A. Not right at that time. 

Q. When did you have your employees performing services in 
the ventilating shaft? A. My employees performed services whenever 
they felt it was necessary. That is periodically. When there isa 
windy spell, leaves will blow up in this drain that we have up there and 
it is necessary that they go up and #ean these leaves out and open the 





% "Saw 
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drain so the water will go down into the sump. | 

Q. When did you have your employees up there with ‘reference 
to,say, mid January? A. I couldn't state exactly when I mf my em- 
ployees up there. 

Q. When you called Seal in mid January, did you go up and look 
at the location, youself? A. No, I didn't. 

Q. Did you ever go up there while the Seal men were doin the 
work? A. Yes, I did. : 

Q. When did you go upthere? A. Prior to the date that that 
payment was made after the installation was completed. I was finished 
with that. : 

Q. In other words, you say prior and you look at this Hodieate 
ing) because I want to be accurate about it, prior to the time you made 

35 payment, and let's fix it again, that you were up there over- 
seeing the job? A. I was up there between 7-27-55 and October 31, 
‘55, to inspect the job and watch it as it went along when they were in- 
stalling this fan. I couldn't state how many times I went up there. ‘if 
didn't spend my entire day up there, but I did go up there and ‘ienasia at it 
occasionally. 

Q. When the man came back from Seal and Company in January, 
do you know what date it was in January, 1956? A. I couldn't remem- 
ber that. | 

Q. Can you approximate it? A. No, I can't approximate that. 

Q. You know this fire occurred in the early morning of Janu- 
ary 19, 1956, do you not? A. Yes, Ido. I was awakened. : 

Q. Having directed your attention to that and being mindful of 

that, can't you approximate the time when the people from Seal and 
Company were up there working with relation to the 19th of January ? 
A. No, Ican't. That has been two years and it was several times they 
had to come back to work on that. I recall definitely once or twice that 
the switch didn't work right and I had to call Seal in for that and then I 
think they discovered that the trouble was with the louvre. There is an 

36 electric louvre and that is when they had to get into the ventilating 
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system in order to get to the louvre in order to work on it. y 
Q. When were you up there on this walkway, what Mr. Heffel- = 

finger has called the moat, in January, 1956? A. I don't believe I was 

up there at all in January, 1956. a 
Q. You didn't go up there and see what was going on up there, 7 

at all? A. No. i 
Q. Is that fair to state? A. That is fair to state, yes. 2 
Q. Do you know it to be a fact that your people had performed ‘ 

work up there around the 15th, 16th, 17th, 18th or 19th of January, 4 

1956? A. I feel it was right in that time, because it came to me very 

clearly that they had been working on that and they didn't get the job * 


completed right. They had to adjust that louvre. 

Q. I understand that, but what I want to be clear about and fair 
about and accurate about, is it a fact that your people were working up 
there in this walkway? 

MR. HEFFELFINGER: You say his people. Are you meaning 
their maintenance men or the Seal men? 

MR. CHASE: The maintenance men, the names that you gave 

37 me of the people who were working up there for at least three 
days and nights before this fall occurred. 

THE WITNESS: I don't know whether my men at the building 
were working up there but I do believe that the Seal Electric Company « 
was working up there at that time. 

THE COURT: Right after this fire, wouldn't it have brought to 
your mind at that time who had been up there and preceding that time? 

THE WITNESS: These people would come in and go without even 
seeing me. 

THE COURT: Yes, but I am talking about the men under you. 

THE WITNESS: The men under me could go up there without 
my knowledge. I didn't distinctly send them up there. 

MR. CHASE: 

Q. Let me ask you a few other things and I will swing back to 
that, Mr. Kleinkneicht. 
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You had three employees by the name of Connie Shaw, Thomas 
Parks and Ernest Broddey, who were employees of The Scottish Rite 
Supreme Council working on the premises, did you not ? A. That is 
right. : 
Q. On or about the 19th of January? A. That is right. 
38 Q. And at about that time, you had employees of the Seal Elec- 

tric Company working up there in this walkway? A. That is right. 

Q. Where the grille was left off, isn't that right? A. That is 
right. | 

Q. Now, this grille served as the top of a water drain, did it, 
in the ventilation well? A. Tiat is right. 

Q. And the ventilation fan was below it, is that correct? 

A. No, the ventilation fan is above the drain. 

Q. Is above the drain, as such? A. That is right. | 

Q. And your testimony is that your men worked full time or, at 
least, give part of their time to cleaning out this water drain } peminel~ 
cally, isn't that correct? A. That is right. 

Q. And that is because debris collects there? A. a is 
correct. : 

Q. Is it a fact that the men who were working on this drain 
prior to January 19 and in this shaft included Connie Shaw, Thomas 
Parks and Ernest Broddey? A. They were the only three that would 
have had anything to do with taking that top off any time. __ 

* * Ke * | 

40 Q. Let me get this, then: Did you go up then to the area where 
this work was being done on the 15th of January? A. No, I didn't. 

Q. Did you go up there on the 16th of January? A. No, I 
didn't. : 

Q. Did you go up there on the 17th of January? A. No. 
Q. Did you go up there on the 18th? A. No. 7 
Q. You went up there, though, I take it, on the 19th after 
Jacobs fell in, is that correct? A. Yes, I did. 3 
Q. Did you have anyone else under your charge checking or 
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inspecting this walkway where this grille was left off on the 15th, the 
16th, the 17th or the 18th? A. No, I didn't. 
Q. Did you know that the work was going on? A. I wasn't sure 


of the exact date that the work was going on. 

THE COURT: He didn't ask you about the date. He asked you 
about the work. 

THE WITNESS: I knew there was work going on and I knew they 
had to come in and adjust this ventilator at this time and they didn't 

report to me every time they came in. 

BY MR. CHASE: 

Q. Did you know that these employees, Shaw, Parks and Brod- 
dey, who, I take it, had been working up there some time prior to the 
19th of January, 1956, had been up there and had moved that grate or 
grille? A. No, I didn't. They had been instructed, when they remove 
it, to put it back when they are finished. 

Q. Who instructed them to do that? A. I have instructed them 
and they have known that and they have known that all the time they have 
been working there and they have all been working there more than 10 
years. 

Q. Let's go over that a little more slowly. You have been 
superintendent there for about five years, is that correct? A. That is 
correct. 

Q. During that period of time, it is your testimony that you 
directed and instructed your employees from time to time to make sure 
that this grille was on this particular ventilating shaft, is that correct? 
A. That is right. 

Q. And is it fair to state that you directed them to do that be- 
cause you were afraid, if the top wasn't on there, that someone might 

fall in? 

MR. HEFFELFINGER: I object to that, Your Honor. 

MR. CHASE: I am cross examining under Rule 43 (b). 

THE COURT: The objection is overruled. 

You may answer. 
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‘ MR. CHASE: Miss Rawls, would you be good enough to read the 
> question to the witness ? 
! (The last question was read by the reporter.) 
G THE WITNESS: Yes, I would say that was the reason that I 
| would want them to cover it. 
: BY MR. CHASE: 
Q. It is fair to state, is it not, without this grille top, Mr. 
i, Kleinkneicht, which I think is about four by four, that it was a place of 
ie danger? A. Just for the maintenance men because they are the only 
| ones who go up there. 
Q. If, perchance, a fireman would go up there, or anyone else, 
he would be equally subject to falling in it, as anyone else, vai that 
correct? A. That is correct. 


i, Q. And, as a fact, if you had gone up there, it is possible you 
’ might have fallen into it if the top was off? A. That is correct. 
3 4 * * * * | 
| 
43 Q. Do you have any personal knowledge, as superintendent, of 


the fact that it has been stipulated in this case that this grille was off 
this top for three days and three nights before Mr. Jacobs fell through 
the hole? A. I believe that was an approximation of three days and 
three nights. [I haven't got any stipulated knowledge of that three days, 
:, though. | 

> Q. Were you the person who had the knowledge of te fact that 


sf the grille or grate had been off the top of the hole for approximately 
44 three days or nights? A. I believe I led them to believe that, 
: yes. | 


Q. What do you mean, you led someone to believe it? A. I 
didn't lead them to believe it, but it was my knowledge that it might 
° have been that long. I couldn't state. We don't know definitely how 
> long the grille was off. | 

Q. Is it fair to state that, from your knowledge, the grille was 
off the hole in the walkway about three days and three nights prior to 
the time that Bob Jacobs fell? A. I would think so, because the people 
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were working on it prior to the fall, or prior to the fire, and I believe 
that is where the mistake was made of leaving the grille off. 

Q. Did you learn, from your examination and inquiry with 
reference to this fall, whether there were any barricades or boards or 
a light of any kind put around this hole after the close of work at the 
end of the day, say, on the 15th, 16th, 17th, 18th or 19th? A. I don't 
think they used any barricades or any lights at all. 

Q. In other words, the hole was just left? A. It was just left. 

Q. For him who might fall into it? A. That is right. 

Q. Is that a fair way to put it? A. Yes. 

* * * ak 

Q. The spotlights which are shown in Plaintiff's Exhibits 6-A, 
B and C, I take it, were the spotlights that were in place or installed 
at the time that Mr. Jacobs fell on the 19th of January, 1956, is that 
correct? A. That is right. And, to the best of my knowledge, those 
are the spotlights that were installed when the building was built and 
they were obsolete and we never used them. 

Q. So it is your testimony, so far as you know, on the 19th of 
January, 1956, these lights were not operating in the sense that they 
gave off electric light? A. That is right. 

Q. When was it that you put these other spotlights in that are 
shown in Plaintiff's Exhibits 3-A to 3-D? A. I don't know when we put 
those in, but I can get the date. That is why I have a note to get the 
date when the new ones were installed. 

49 THE COURT: Can you tell us whether it was before or after the 
fire? 

THE WITNESS: It was after the fire, definitely, that the new 
lights were put in because the picture shows right after the fire hap- 
pened, it shows the old lights and these new ones are the ones that 
were installed on our new installation. 

BY MR. CHASE: 

Q. So it is your testimony that the old spotlights, which were 


later removed after the fire, were not operating, as far as you know, 
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‘. on the night that Bob Jacobs fell, is that correct? A. That is correct. 


» Q. And is it fair to state, accordingly, that if one were up at 
this particular level of the building--and I have in mind the route that 
* we know was followed here of up the ladder, across the wooden walk- 


way to the door--would be there in complete darkness, would he not? 
A. That is correct. 3 

Q. There would be absolutely no light or reflection of any kind, 
would there? A. Other than the moon or stars. 


» Q. That is right. 

cd * 2K * 
. 50 THE COURT: Admitted. oo! 
r (Plaintiff's Exhibits 6-A, -B, and 
te -C, previously marked for identifi- 
: cation, were received in' evidence. ) 
I. BY MR. CHASE: | 


Q. Mr. Kleinkneicht, I show you what has been received into 
evidence as Plaintiff's Exhibit 4-C. Would you be good enough to take 
a fountain pen and mark the approximate point at which this grille top 
was left off, that we are talking about, in this lawsuit? Just put an "XK" 








q in ink, as nearly as you can approximate the location <* the place where 
: > Mr. Jacobs fell. | 

(An "X" mark was placed on the exhibit.) | 
© Q. Allright. If one takes what has just been marked by you 


with an "X" and received into evidence as Plaintiff's Exhibit 4-C, along 
with Plaintiff's Exhibit 5, is it fair to state that the point where the top 
was left off the grille was at the northeast corner of the = behind 


q the columns? A. Yes, it is. 
‘ * * * * ! 
58 Q. Mr. Kleinkneicht, I show you what has been marked and 
° received into evidence as Plaintiff's Exhibit 3-A and ask you to look at 


it. Does that picture reflect an accurate portrayal of the boardwalk 
or planking from in back of the column to the door in the generally 


immediate area of where the ventilating wellis? A. Yes, it does. 
* * * * 
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Q. And it is accurate to state, is it not, that that boardwalk, 
which has sidings, was a permanent installation which had been there 
over this period of five years? A. I had the boardwalk installed, my- 
self. 

59 Q. And it had been there for a considerable period of time 
prior to the time that Mr. Jacobs fell? A. Yes. 

* ss ak a 

146 (Thereupon, the trial was resumed at 1:45 o'clock p.m.) 

MR. CHASE: May we come to the bench, Your Honor? 

THE COURT: Yes. 

(At the bench:) 

MR. CHASE: In order to avoid some unnecessary testimony of 
three employees whom I have subpoenaed and who are in the witness 
room, and by reason of informal discovery disclosures that Mr. Hef- 
felfinger and I entered upon, I should like leave of Your Honor to read 
a statement to the jury in the form of an agreement or stipulation. 

THE COURT: Have you examined this? 

MR. HEFFELFINGER: Yes, Your Honor. 

(Discussion off the record.) 

THE COURT: You are agreeable? 

MR. HEFFELFINGER: Yes. 

MR. CHASE: Yes, and then we can excuse the three employees, 
Connie Shaw, Thomas Parks and Ernest Broddey. 

oe * + 

148 (In Open Court:) 

MR. CHASE: Ladies and gentlemen of the jury, with permis- 
sion granted by Her Honor and with the consent of Mr. Heffelfinger, we 
have entered into an agreement with reference to what certain testimony 
would show as the fact in the case and this will have the effect of per- 
mitting the excusing of certain persons who otherwise would have had 
to testify to safety. 

It is agreed, therefore, it is a stipulated series of facts in this 
case, that at the point where Bob Jacobs fell, there is a ventilation 
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well shaft which is covered by a steel grille. In this ventilation shaft, 
there is a water drain at the bottom; that this water drain is cleaned 


out periodically from time to time by employees of the defendant, The 
Scottish Rite Council, the Supreme Council; 


That in this shaft there is also a ventilation fan which is con- 
nected to various bathrooms in the building. 

149 It is agreed that work had been done on the drain in the ventila- 
tion shaft where Mr. Jacobs fell, on the 19th of January, and that this 
work had been performed on the drain by Connie Shaw, Thomas Parks 
and Ernest Broddie, who are employees of the defendant, The Scottish 
Rite Supreme Council, and that these employees had left the grating or 
the grille off the ventilation shaft for approximately three days prior to 
the night of the accident or occasion when Mr. Jacobs fell. | 

* * * x 

150 CHRISTIAN FREDERICK KLEINKNEICHT, JR. 
was recalled to the stand and, having been previously sworn, was 
further examined and testified as follows: 

DIRECT EXAMINATION - Resumed 
BY MR. CHASE: | 
Q. Mr. Kleinkneicht, you recall before the dectore came here 
we had looked at Plaintiff's Exhibit 3-A which shows the door through 
which the firemen were seeking entry in the northeast corner of the 
building. Do you recall that? A. Yes. ; 

Q. And you had testified about that board walk that you had in- 
stalled there sometime ago? A. Yes. 

Q. It is just below that board walk at a slight angle 7 the 
metal ladder is affixed which leads to this board walk and door, am I 
correct? A. Yes. 

Q. And the grille which is shown at the right of this photograph 
Exhibit 3-A, is the grille which was left off on the occasion of Bob 
Jacobs' fall, amI correct? A. Yes. | 

151 Q. And I think you indicated it was about 53 inches by 45 inches 
or roughly, 4 by 4? A. Yes, I gave you the measurements. 
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Q. That is the steel grille? A. Yes. 

* ok * * 

Q. This picture 3-F is another view of the same areaway, am 
Icorrect? A. Yes, that is a side view. 

xe ok * * 

Q. And this picture 3-E is another view? A. Yes, sir. 

Q. Of the point involved in this case? A. Yes. 

sd * ok * 

Q. And 3-H is the same point? A. Yes. 

aK * * * 

Q. Iwill show you the four photographs which are marked 3-B, 
3-C, 3-D and 3-G and ask you whether they don't represent pictures of 
the walkway behind the columns that go around the perimeter of the 
building. A. Yes. 

Q. These are from different perspectives, am I correct, as 
indicated on the back of the photographs? A. Yes. 

A * * * 

Q. The door is not shown, as such, in the pictures? A. No, 

153 the door should be here (indicating) unless it is on the opposite 
side of the building. 

Q. I think it indicates on 3-B looking west from the northeast 
corner, that is the general area, isn't it? A. Yes. 

Q. And the walkway is made of tile and is some four of five 
feet wide and has these pieces of grille for the ventilating shaft, is 
that right? A. That is roofing tile. That same type of roof was on 
the other part of the building, too. 

MR. CHASE: I have no further questions of Mr. Kleinkneicht. 

* a x * 

154 SIDNEY G. CARTER 
was called as a witness and, having been first duly sworn, was exa- 
mined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CHASE: 
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Q. Will you state your full name, sir? A. Sidney G. Carter. 

Q. Where do you live? A. [ live in Falls Church, aan 
6637 Washington Drive. : 

Q. And are you associated with the District of Columbia Fire 
Department? A. That is correct. I am Battalion Fire Chief “ 

cd * * * | 

Q. Were you on duty on the night of January 19, 1956? A. Yes. 

Q. Do you identify Bob Jacobs? A. I do. | 

Q. What was the relationship between the two of you that night ? 
A. Iwas Acting Second Battalion Chief and he was my driver or aide, 

155 as it is known in the Department. 

Q. How long have you been on the Fire Department ? A. Twenty- 
eight years. 

Q. And did there come a time, on the night of the 18th of Janu- 
ary or the early morning of the 19th, when you responded to a fire in 
the 1700 block of 16th Street? A. Yes, thatiscorrect. _ 

Q. Who drove you there? A. Private Jacobs drove me to the | 

fire. | 

Q. Do you know at approximately what time the call came in? 

A. No. : 

Q. Roughly, from memory? A. It was in the early morning. 
I am not too sure what time it was. : 

Q. Were other companies, either truck or engine, called out 
at the same time you received the alarm? A. Yes; we had two engine 
companies and a truck company along with myself that went to the fire 
first call. : 

Q. Where were you stationed when you received id ate 
A. At New Hampshire Avenue and M Street. | 

Q. Is that known as Truck Co. No. 2? A. That is right. 

156 Q. And along with you and Mr. Jacobs, a truck from that com- 
pany and then a truck from another company and an engine company 
went to the scene? A It was Engine 9 from 17th and U; Engine 4 from 
10th and R and two trucks from New Hampshire and myself were on the 
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local, what we call a local which is a telephone call. 

Q. You are able to recall, are you, the building that was the 
scene of the fire? A. Very vividly. 

Q. And it is known as The Scottish Rite Supreme Council Build- 
ing? A. That is right. 

Q. Will you tell us what you first did when you arrived? 
A. When we arrived on the scene, there was smoke coming out of the 
dome, I guess you would call it, of the building, right at the very peak 
of it, and we immediately went up to the front door, which is a very 
large, heavy bronze door. There was a bell there. We rang that. 
We were aware that there was a watchman on duty or someone in the 
building, from our knowledge of that district, and we got no response. 


We could not get anyone to answer the door so I ordered the men from 


the other companies, as they arrived, to disperse around the building to 
see if we could find a way of entry. 

157 The members of Engine 9 were on S Street side and they called 
my attention that fire was showing up in the windows on that side. They 
are very high windows. I will say they cover about four stories in 
height in the average building. They have these heavy drapes inside 
and we could see, when I got around there, that the fire was burning to 
the extent of those drapes and it looked like there was considerable fire 
inside. 

Q. Were you able to get in by trying the door or windows or rear 
door or doors? A. We tried every means of entry on the ground level 
and it was impossible. You can't force your entry into a building of that 
type because of the construction. It is just an impossibility. We had 
to find a way of getting in. 

My assumption was that the guard or the janitor, whatever they 
might call him, had either attempted to fight the fire and had been in- 
jured or, in some way, was incapacitated and could not get to the door. 
That has happened in other fires that we know there are watchmen on 
duty and so we then went to the next level above. 


* * * 
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Q. When you weren't able to get in, from this dispersing of the 
158 various firemen from the engine company and the two truck 
companies that had reported, what did you do then? A. Well » when I 
saw the extent of the fire on the outside and the difficulty we were hav- 
ing, that is, I saw the extent of the fire from my vantage point, I told 
Private Jacobs to call for additional help, which he did. 7 

Q. Did that result in bringing in another alarm? A. They then 
sent a box alarm in which brought three more engine companies anda 
truck--no, there were four more engine companies and two trucks and 
a rescue squad and another chief, another battalion chief and the deputy 
chief responded on that. 

However, the deputy did not respond directly after the box. 
They usually wait a minute or two to hear from the battalion chief and 
if they find that there is quite a bit of fire, the deputy chief. comes at 
his own initiative. : 

Q. How many men and approximately how many sie of 
equipment did you have out there as a result of the second alarm, from 
the response that you have just described? A. There were six engine 
companies which comprises, usually, five men, a minimum of five, 
with an officer and two pumpers with each of the six engine companies. 
We had three truck companies which is the last unit, six men with an 

159 officer, a rescue squad carries six men with an officer and, of 
course, the chief and the other chief and his aide and the deputy chief 
and his aide, which would be, oh, roughly I would say, in the neighbor- 
hood of 45 men were at the fire. 

Q. How many pieces of equipment were at this point ? A. Six- 
teen and three chief cars. 

Q. Nineteen? A. Yes. 

Q. And when they all had arrived, had you yet made pat into 
the building? A. No, we had not. 

Q. Did there come a time when you went around, and I think 
you had gone to that point when I interrupted you, to the § Street side 
of the building after all the additional equipment and men had come ? 
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A. Yes, sir. 
Q. What could you see on the S Street side at this point? 
A. Well, the fire was burning the full extent of these long windows on 
that side. Of course, we couldn't see how much was involved inside 


from where we were, but it did appear that the drapes were involved 
and, incidentally, = * FF 
160 Q. What did you order done, if anything, on the S Street side 
at this point? A. Well, I ordered a truck company to put a ladder up 
to the next level on the building. 
Q. That is the first level above the ground floor? A. That is 
correct. We had to get over the fence into the yard, put a ladder up to 


the next level from the ground. 

Q. Would this picture here (indicating), marked 4-G, show the 
point, approximately, at which the ladder was put up and the level to 
which you refer, and I show you another one, Chief, 4-D? A. Maybe 
I can see it in that one a little better. 

Q. AndI show you 4-H, 4-C and 4-A, in an effort to help you 
identify the place where you ordered the ladder put up and this first 
level to which you ascended. A. We climed this fence (indicating) 
with the hedge on the S Street side. 

Q. Show Her Honor and the ladies and gentlemen of the jury can 
all see it and keep your voice up, too. A. Iorderedthe ladder. The 
truck company was on § Street and we climbed this fence along S Street 
here (indicating) where the hedge is and placed the ladder against the 

161 building up to this level right here (indicating), just below the 
columns. There it is (indicating), It is better on this picture. 

Q. Suppose you take it on this picture, which you describe as 
being on 4-H and place an 'X"" mark at the level? A. The perspective 
on this does not give the proper height of any of these pictures and I 
would say--yes »“at will on this big one here (indicating) but from this 
picture it looks like it is a very short distance from where our ladder 
was placed and the beginning of the next level where the columns are 
but, in reality, this is quite a distance back, quite a set back, but we 
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put this ladder up to the first level that I have marked and I ordered a 
hoseline brought to that level in the event we could get into the building 
and we could attack the fire and ordered the men to go around on that 
level to see if we could find any place where we could gain entrance. 

Q. Could you? A. We found nothing. : 

Q. Is that first level covered with sort of a tile or roofing tile ? 
A. Thatis right. It is quite a set back on it and it is paved very simi- 
lar to a patio or something of that sort like a tile. ! 

162 Q. Directing your attention to the northeast corner of the build- 
ing and with these photographs before you, and if you need others we 
will get those, I direct your attention to whether a ladder was located, 
a metal ladder, at the northeast corner leading up to the columns and 
I want you to give us the fact, as you recall it, as to the location of the 
ladder and what you or Mr. Jacobs, or both, did with reference to it. 
A. Well, Jake, or Private Jacobs--I have called him "Jake" for 20 
years--we went toward the rear of the building and went around to what 
would be the east side, which you would have to circle around this 
part where the columns are, and as we did so, we saw this iron ladder 
attached to the building itself near the center of the east wall. Dol 
make myself clear? 

Q. Yes, sir. A. We ascended that and I went up the ladder 
first. Private Jacobs was behind me. As I reached the top of the lad- 
der, I could see a door right directly across this space. There was a 
board extending from the top of the ladder or the top of the curbing of 


the building there--I guess you would call it a curbing--over to the step 
which was right in front of the door. | 

163 I crossed over this board to find out, to ascertain whether or 
not the door was open. I triedit. It opened and considerable smoke 


came out. I closed the door, turned around to Private Jacobs and told 
him to go, I don't know what language I used, but to shorten it up, to 
go get nine engine and bring their hoseline that we had located an en- 
trance. Nine engine had brought their hoseline up this ladder that we 
originally climbed and was on that lower level at that time. 
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Private Jacobs was directly behind me and he attempted to 
carry out my order and the next thing I knew he had disappeared and 
was calling to me. My first impression was that he had fell from the 
coping where the iron ladder came up, down on to this roof, and luckily, 
I didn't step off of the board or I would have been down in the hole with 
him. But I turned around to look for him and, as J did, I looked down 
and there was just an edge of a grating and then it dropped off and there 
was a hole there. 

I located him down in the hole. Of course, from that time on 
it was a matter of getting someone up there to get him out and find out 
how badly he was injured and, of course, at the same time attacking 
the fire. 

Q. In order that we can use these photographs to try, as best 
we can, to picture this scene, I show you what has been marked and 

164 received as Exhibit 3-A and ask you if that is the board walk 

and the doorway to which you have just been testifying? A. That is 
correct. 

Q. And the ladder, the metal ladder affixed to the building-- 
go ahead and tell me in your own words. A. It would be right at the 
end of this (indicating). 

Q. The parapet wall there? A. That is right. There is a wall 


that goes across and the metal ladder goes up there (indicating) and you 


cross the parapet on to the board. 

Q. The board to the door? A. That is correct. 

Q. And it was in this grille work to the right of that board that 
Private Jacobs fell, is that correct? A. I would say that this was the 
grating, here, that was the one that was not in place. 

Q. And you are referring to the one which would be on the 
righthand side of the picture? A. That is correct. 

THE COURT: What is that exhibit number? 

MR. CHASE: 3-A. * * * * 

165 THE COURT: Which grating did you say that was, the grating 
that was nearest what? 
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THE WITNESS: The righthand side, just to the right of those 
double lights, as is shown in the picture. 

BY MR. CHASE: 3 

Q. And it was this door that you said was open? A. That is 
correct. 

Q. Andthat you closed? A. Yes. I openedit. In other words, 
it was unlocked. I opened it and, of course, when this smoke came out, 
I closed it. There was no use ventilating the fire until we got our hose- 
line up there, but as far as the door is concerned, I closed the door. 

Q. Did there come a time when you noticed the pathway or walk- 
way on the interior of these columns so that you can tell us whether or 
not 3-B represents a fair portrayal of the way the walkway goes around 
the outside of the building and as a part of the areaway between the 
columns, and as such, in the building proper? A. I would say that is 
a picture of it, all right. 

Q. And these pictures marked 3-D and 3-C, portray that, too, 
do they not? A. That is correct. 

* * * 

166 Q. After Mr. Jacobs fell, did you yell to him or did he yell to 
you, if you have any recollection? A. Yes, my recollection is that he 
hollered and I think his words were, "Oh, Chief" or something, and as 
I say, I knew he had fallen but I didn't know where and it was dark be- 
low the parapet of the curbing in that hollow under the board. I 
couldn't tell immediately where he was but, as he called again, I lo- 
cated him and then I told him to lie still because I felt that he was in- 


jured and certainly,.if he moved around much, until we could get help, 


it might increase his injury so that was my purpose. 

I told him to lie quietly, that I would have to get help down to 
him in a minute. 

Q. What did you do then toward getting him help. A. With 
that, the ninth engine men were bringing their hose around to the metal 
ladder which they had also seen and they heard me call--I guess I 
called right loud, I imagine. They heard me and came over there and 
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they came up and immediately we sent back for a short ladder to lower 
down into the hole where Mr. Jacobs was to get him up out of there as 
well as we could. 

I, of course, as soon as, I think it was Lieutenant Rienzo of 

167 three truck, I told him to see if he could get Jake out and I 
went down to the stairway, through the door down the stairway and got 
down to the floor where the fire was. 

a * * * 

168 Q. Justa moment. Do I understand it was after the help came 
for Bob Jacobs that you went through this doorway that you had previ- 
ously opened and have shown in the picture? A. That is correct. 

Q. With a hoseline? A. That is correct. 

Q. And proceeded down a set of stairs, is that right? A. Yes, 
a winding stairs. 

Q. Into the interior of the building? A. That is right. 

* aK * xK 

CROSS EXAMINATION 

BY MR. HEFFELFINGER: 

Q. Chief Carter, when you and Mr. Jacobs arrived at the 
scene of the fire, approximately how many men would you say were 
there at that time, sir? A. Well, I am certain there was one company 

169 there, nine engine was there, I am certain. 

Q. Andthat would be, roughly, six-- A. Five men. 

Q. Where was that engine and those men stationed, or where 
were they at the time you got there? A. They had already gone to the 
front door. 

Q. Where was that piece of equipment parked? A. At16th 
and S. 

Q. Was it on 16th Street or on S Street? A. I think nine en- 
gine is the company I am referring to and I believe the hose engine was 
on 16th Street. 

Q. You say that that was the first piece of equipment there 
when you arrived? A. That is right. 
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Q. Did you notice where the men were at that time that were 
attached to that piece of equipment when you arrived there ? A. Well, 
the officer met me as I got out of my car, got on the sidewalk and said 
they had tried the door and couldn't get in. 

Q. On the sidewalk of S Street or-- A. Sixteenth Street. 

Q. That would be south of S Street? A. That is correct. 

170 Q. And then I understand that you and Mr. Jacobs did go up to 
the front bronze doors, is that correct? A. That is correct. 

Q. And you rang the bell? A. That is correct. : 

Q. Might I ask you how long you estimate you remained there - 
before you left that door? A. Well, we didn't stay very long, myself, 
but there were a couple of other men that I am sure stayed there longer, 
I would say for a matter of perhaps a minute or two I stayed and then I, 
of course, having supervision of the whole thing, I moved around more. 

Q. And you actually know that other men did stay there at the 
door ringing the bell? A. I don't know it for a fact, no. 

Q. Then I understand you to say that you ordered other men to 
disperse and go all around the building to try to gain cotrame, is that 
correct? A. That is correct. 

Q. Did any of those men report to you whether sey! could or 
could not get into the building? A. The only reports I got were that 
they could not. 

Q. Was that before you had ordered the first ladder: put up on 


171 the side of the building, on the S Street side? A. That is cor- 
rect. | 

Q. Do you remember, by any chance, what fireman told you he 
couldn't get it? A. No, there were several men who came up to me. 
I couldn't recall them by name. 3 

Q. Prior to the date of the fire, on January 19, Chief, and I 
hope you don't mind me calling you Chief instead of "Battalion Chief"-- 
A. No. | 

Q. Were you, yourself, familiar with the physical i of 
this building? A. Not in aclose sense. I knew somewhat about it by 
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having gone by it frequently. 

Q. Chief, let me ask you this: In the course of your 28 years 
of experience on the Fire Department, wasn't it one of your duties, 
from time to time, to inspect these particular premises as well as 
other premises throughout the city? A. Well, that is probably true. 

Q. You have been inside of this Scottish Rite Temple before 
this fire, have you not? A. No, I had never been in it. 

Q. Had you ever made an examination of the exterior of the 

172 Scottish Rite Temple before this fire? A. Just a cursory one. 
I had never been above the ground. 

Q. You had always walked around this building on an inspection 
that you chiefs have to make, did you not? A. That is right. 

Q. About how soon before this fire occurred would you say 
that you had last inspected the building from the outside, walking 
around the building? A. Oh, possibly three or four months. 

Q. How often a year would you inspect this particular building 
in that fashion? A. There is no set pattern. The only time that we 
actually cover a building is when there is some particular reason for 
it. For instance, if they have a new installation or if they have some 
particular hazard that we are made aware of, we will check them more 
frequently , but it is only just a general going-over of your district 
which would be construed as being an inspection in this case. 

Q. In other words, in addition to The Scottish Rite building, 
you do examine and make an inspection of all the buildings as a general 
and usual thing, isn't that correct? A. That is correct. 

Q. Chief, let me ask you this: On the inspection that you 

173 made before January 19, 1956, whether it was made approxi- 


mately four months before, or not, weren't you familiar with the fact, 
sir, that there was in the rear of this building, and that would be the 
east side of the building, there is an alleyway in the back, isn't that 
right? A. That is right. 

Q. Aren't you aware of the fact, Chief, that there is a little 
flight of stairs going down to this building? A. I would not say 
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familiar. I was aware of it. 

Q. In other words, you knew that back door was there, didn't 
you? A. I knew it was there and it was tried. 

Q. How do you know that back door was tried? A. hieutensnt 
Talbot of No. 1 engine went to that back door and couldn't gain admit- 
tance and told me he could not get in. 2 

* * : * * | 

175 Q. When Fireman Talbot told you he couldn't get into that 

door, did you tell him, or ask him if he tried to use an axe ? A. No, 
I didn't. We had initiated the axe on the other side of the building at 


that time. 
* * * * 
176 THE COURT: Did you ever come across the watchman ? 


THE WITNESS: Yes, Your Honor. As the Deputy Chief 
arrived, the watchman came out the big bronze door in front and, of 
course-- ! 

THE COURT: Don't tell us anything he said. 

MR. HEFFELFINGER: I will bring that out. 

BY MR. HEFFELFINGER: 

Q. Chief, you say when you got to the fire--let me ask you 
this so we will get some chronological sequence in time--about how 
soon after your arrival there do you think you went up to the front 
door with Mr. Jacobs? A. A matter of seconds, probably. That 

177 was the first thing I did. 

Q. Then you stayed there a couple of minutes? A. That is 
right. 

Q. Then where did you go, sir? A. We went — to the S 
Street side. One of the members of nine engine called and said the 
fire was showing up on the S Street side. That is when I went around 
there. : 

Q. And was there a group of men there at that time, sir? 
A. I wouldn't say there was a group at that time. The men were dis- 
persed around the building. Actually, it is possible there couldn't 
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have been any more than two altogether. 

Q. Chief, I show you Plaintiff's Exhibit 4-D and ask you, 
firstly, can you see it there? A. Yes. 

Q. You are familiar with this apartment house on the north 
side of S Street, are you not? A. I know it exists. 

Q. With reference to that apartment and with reference to The 
Scottish Rite Temple shown in this picture, will you take my pen and 
mark an ''X'"' where you met these men? [I don't care how many there 
were when you came back from the front door. A. I don't need a pen- 

178 cil because this little marking where this stake fence is, is 
where they drop off these steps from your front steps and there was a 
couple of men along here (indicating). One, I think, was coming 
around after me and I heard him shout and the other man was down 
along the side there (indicating) . 

* cs * * 

Q. * * * Dol understand that you, yourself, directed a 
man or several men, firemen, to put this first scaling ladder up to the 
Side of this wall? A. I did. I gave that order. 

Q. Were you there when that ladder was put up? A. I certainly 
was. I got hung in the fence and couldn't get away while they were put- 
ting up the ladder. 

Q. Before that first scaling ladder was put up there, were you 


present when this same young lady warned the men not to put that lad- 


der up there because there was a moat up there which she was under 
the impression was open and the men might fall and hurt themselves? 
A. I didn’t see any young lady. If that young lady was there, I would 
have appreciated all of that information but if it was there, I didn’t 
180 get it and I certainly would have been the one that would have 
gotten it because everyone there knew I was the boss. 
THE COURT: How much time passed between the time that you 
rang the front bell and the time the watchman came out the bronze doors? 
THE WITNESS: Well, that would be, I would say, a minimum 
of ten minutes, possibly more, because the Deputy Chief didn't 
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respond--he was stationed at 13th and K, Northwest. I hadn't called 
for help at the time that I originally rang the bell. I guess it was two 
or three minutes, perhaps, before I called for a box alarm. The box 
had come in. The companies from the box were on the scene which 
would have taken several more minutes and then the Deputy made up 
his mind to respond, for normally headquarters calls him on the phone 
and tells him they have quite a bit of fire there and then the Deputy 
makes his own decision, so I would assume it would have been a mini- 
mum of ten minutes from the time I rung the bell until he arrived and 
he is the first man who saw the watchman as he opened the door. As 
he walked up the steps, the watchman opened the door. | 

BY MR. HEFFELFINGER: 

Q. Chief, don't you know, as a matter of fact, it was ~ the 
pounding on this back door by either firemen or policemen that the 

181 watchman opened that door and that they, in turn, opened the 
front bronze doors? A. Well, I didn't see the watchman when he 
walked out the door. The Deputy Chief told me that he walked out the 
door. : 

Q. You mean the Deputy Chief walked out the bronze doors ? 

A. The Deputy Chief was coming up the steps when the watchman 
opened the bronze doors. 

Q. Do you happen to know, either from the Deputy Chief telling 
you or by hearsay, how they got entrance to the building? A. The only 
way I know was through that open door. That was the way . hoseline 
was brought in and put on the fire. : 

THE COURT: By the open door, you mean the aan door you 
went in? 

THE WITNESS: The big front door that the watchman n opened. 

BY MR. HEFFELFINGER: 

Q. You knew nothing about the rear door being opened by the 
watchman in response to the pounding on the door? A. No, I don't. 

Q. Chief, as I understand, I think you were in front of 

182 Mr. Jacobs going up this ladder, is that correct? A. That is 
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correct. 
Q. This ladder is about how wide, would you say, sir? A. Oh, 
probably 18 to 20 inches; probably 20. 
Q. Is that a typical-- A. Iron ladder. 
Q. Permanently attached to the roof, is it not? A. That is 
correct. 


* * * * 


THE WITNESS: It was attached to the face of the building. 


* x * x 


[ BY MR. HEFFELFINGER: ] 
Q. You had a flashlight in your hand, didn't you, Chief? 
A. No, I didn't. 
Q. You didn’t? A. No, I did not. 
183 Q. You mean to tell me-- A. It was in my pocket. I will 
stop you short. I hadn't gotten it into my hand. I was climbing a lad- 
der and I can't do that very well with a flashlight in my hand. 


Q. When did you take the flashlight out of your pocket? A. After 
I found Jake down the hole. 

Q. In other words, that is the first time you took it out of your 
pocket? A. That is right. 

Q. Then [ think you said you got to the top of this ladder right 
even with the parapet, is that right? A. That is correct. 

Q. You could see this door directly across from you, is that 
right? A. That is right. 

Q. And you could see this wooden board that was down below 
you? A. That is right. 

Q. How were the lighting conditions there in order to let you 
see all of this? A. The lighting was wonderful up above the parapet. 

Q. Tell me what lights were on above the parapet. A. Well, 
there is some sort of floodlight or something, it might have been a day- 

184 light affair or something, that they have up there, but you 

could see from the top of the wall over to the step without any trouble. 
You could see the board. 
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Q. Chief, I show you Plaintiff's Exhibit No. 3-H and is that 
what you are referring to there as the board? A. That is correct, 
the board. 

Q. Now that floodlight that appears in this photograph, was that 
there at the time, sir? A. I am not positive. 

Q. How many floodlights were there at the time when you got 
up there, if you know? A. I can't say exactly whether there were any. 
I know that by some reflected light that you could see very clearly above 
the parapet, see the board and over to the door. : 

Q. Chief, I just want to get things straight. A. I don't know 
what the source of the light was. I will tell you that right now. 

Q. That is what I want to understand. Do I understand you to 
say, sir, and correct me if Iam wrong, didI first understand you to 
say there were some floodlights on, projecting light upward? A. It 
seems to me there was but I can't state factually so maybe I had better 
not make that statement at all. It seemed as though there was some 

185 light up around the pillars or something in there that was re- 
flecting light. 

* * * * 

Q. Can you tell me what you are referring to when you got to 
the top of this ladder that you saw this illumination of light going up, 
where did it come from? A. I don't know. I just made that statement. 
It was a reflected light of some sort. It was my impression--I know 
that normally that building is lit up through those columns and it was 
my impression--we didn't have any difficulty seeing or getting around | 
the building. We didn't have any difficulty seeing the ladder on the 
wall. We could see very clearly on the first level that we were on. 
That may have accounted for the reason, too, that my flashlight was in 
my pocket. I didn't need any light to see where we were going and 
even after I saw the door, I didn't need a light to see where we were 
going and even after I saw the door, I didn't need a light. : 

Q. All right, Chief. When you were on this board, you could 
see the board very well, couldn't you? A. That is right. : 
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186 Q. And you could see the door very well, couldn't you? 
A. That is correct. 

Q. Couldn't you see, then, if you looked to your right where 
this hole was where the grating was off? A. Icouldnot. It was dark. 
Below the board there was no light. I was under the impression, until 
after I had investigated later, that there was solid footing down there. 
It seemed to me that it was the same type of surface as on the lower 
level, the flagstones. 

Q. And at that time Mr. Jacobs was on this board in back of 
you, wasn't he? A. He certainly was. 

Q. And you still had your flashlight in your pocket? A. That 
is right. 

Q. As I understand it, you didn't take it out and use it until he 
was down in the bottom of the hole? A. That is right. 

Q. Chief, while Mr. Jacobs was on this board with you, you 
did know, did you not, there was darkness below the area of the board 
where this grating was? A. Well, I hadn't noticed it at that time. 

Q. When did you notice it was dark? A. When he called to me 
and I looked down and I couldn't see anything below the board until my eyes 

187 got adjusted to the darkness and then I saw the grating. 

Q. You didn't notice it before? A. I had not noticed what was 
under the board before. 

Q. And with that darkness there, you ordered your man to go 
get a hose without taking a flashlight and lighting it to see where he 
was? A. We don't wait for our men. We give them an order and 
they carry it out to the best of their ability. It never occurred to me 
to light this flash for him to see where he was going. 

Q. You didn't light the flash? A. No; I had no idea what path 
he was going to take. We had a building on fire. He is going to take 
the shortest and best route that he thinks to carry out that order. 

* * * * 

Q. I still ask you what you did with your flashlight with this 
man on the board in back of you and you told him to go get that hose and 
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you knew it was dark under the board by the parapet, why you didn't 

188 take that light out so he could see what was there. It could 
have been a bottomless pit, couldn't it? A. It could have been. My 
particular case in that matter there was that there was no apparent 
hazard. I couldn't see anything that was dangerous looking to me as 
far as carrying out the message was concerned. All I could see was 
the fact--I certainly agree that I would have assumed the same thing, 
that it was a perfectly normal walkway around that building and I be- 
lieve if the conditions had been reversed, I would have taken the same 
path that Mr. Jacobs took. | 

x a z * * 

189 Q. Chief, at any time while you were up on this area where 
this wooden board was, even after Mr. Jacobs fell and after he was 
removed, did you, by any chance, walk around the outside perimeter 
of that building on this so-called walkway or moat? A. I did not. 

Q. In other words, you didn't walk around there to observe 
what the lighting conditions were, did you? A. I certainly did not. 

Q. Your best recollection is that after you came over the 
parapet and got on the board with Mr. Jacobs, there was a great illumi- 
nation of light up? A. That is right. 

Q. You don't know where that came from? A. I don't. I can't 
say truthfully whether the floodlights were on or whether they were not. 
I know it was light enough to see very well. 

x od * ok 

190 A. * * * As you stated, if I see a hazard, I certainly am going 
to point it out to him. 

Q. But darkness is a hazard to firemen, isn't it? A. Not to 
firemen. We rush in. 

xe * oe * 

Q. Let me ask the question so we will have the record straight. 
At what time did you make entry into the doorway which is indicated 
in Plaintiff's Exhibit No. 3-H? A. Well, I would say, possibly, two 
minutes or a minute, between a minute and two minutes after Private 
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Jacobs fell. As soon as I ascertained where he was and told him to lie 
still, that I would get him some help, I called down to, and I am sure it 
was at that time Sergeant Rienzo--it is now Lieutenant--and he came 
up and I told him to try to get down to Jake and see how badly he was 
hurt and take care of him. 


191 Then I proceeded through the door and down into the building 


and at that time-- 

Q. Just a minute. In other words, you did proceed through 
this door, is that correct? A. That is right. 

Q. After going through that door, Chief, I assume you de-. 
scendedsteps? A. That is right. 

Q. Will you please describe to us, if you will, firstly, what the 
building is like after you opened and entered through that door? What 
is inside there? A. Well, it is a very narrow stairway, as [ recall it, 
sort of a spiral'effect, maybe a turn. You come down and come out of 
the doorway at the bottom of the stairway on to the main staircase 
coming up. 

Q. Before you get out on to the main staircase coming up, of 
course, when you get to the bottom of this stairway, there is a door, 
is there not, that is built into the wall? A. Thatis right. It is part 
of the wall. 

@. And this iron staircase that you have described as a spiral 
staircase is the type of interior spiral iron staircase that you usually 
find in the interior of buildings that go up to the top? A. I would say 


192 it was similar. 


Q. Now, this area, as you first come in through this door, is 
the interior rough? A. Yes. 

Q. It is very rough? A. That is right. 

* * * * 


Q. In other words, what I am trying to bring out is that this 
stairway is actually in the interior of the building itself, is it not, 
Chief? A. Yes, it is in the interior. 

Q. Andthen this doorway at the bottom, and referring to this 
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brochure, Plaintiff's Exhibit No. 2, Chief, this is the doorway here 
(indicating), is it not, that is at the foot of those iron steps 2 A. That 
is right. i 
193 MR. CHASE: That is what page, Mr. Heffelfinger? 

MR. HEFFELFINGER: Page 21 of Plaintiff's Exhibit 2. 

THE WITNESS: Wait a minute. This one over here (indicat- 
ing) ? : 

BY MR. HEFFELFINGER: | 

Q. That is right. A. That is right. It is on the side here 
(indicating). It looks like part of the wall itself. : 

Q. In other words, it is just like it is built into the wall, is it 
not? A. That is right. | 

Q. It doesn't have a door knob or anything on it, does it? 

A. No, it does not. 

Q. And this is the door, ladies and gentlemen, that we are re- 
ferring to that is at the bottom of the spiral staircase that is built into 
the wall. 

Chief, do I understand the hoseline was brought into this door 
off a wooden landing or was the hoseline subsequently brought into the 
front? A. The hoselines were brought in from both. 

Q. From both ways? A. That is right. 

Q. And the hose was taken down the iron spiral staircase? 

194 A. That is right. 

Q. Went through this door and then you went across the landing 
to the main chamber, is that right. That is the same manner, inci- 
dentally, that Mr. Jacobs was brought out on a stretcher, was down 
that stairway and out through the main lobby. 

ae * * * 

196 REDIRECT EXAMINATION 

BY MR. CHASE: 

Q. Chief Carter, in light of Her Honor's questions by you with 
reference to time and Mr. Heffelfinger's examination, is it not accu- 
rate to state that Bob Jacobs had already fallen in the shaft by the time 
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that Deputy Chief Kay arrived at the scene and was coming up the walk 
and was let in the bronze doors in the front? A. I would say so. 
197 Q. He was already in the pit then, was he not? A. He had 
already fallen, yes. 

Q. From the nature of the alarm which you received at truck 
two, this fire had been going for some time then, hadn't it? A. Yes. 
We arrived shortly after. The fact of the matter is I think the call 
from the Chastleton Hotel and whoever it was called said there was 
considerable smoke coming out of the roof of the Masonic Temple next 
door. At least that is the way it was later told to me. 


Q. Without going over the ground again, after you arrived and 


the facts as they were at the time you got there, there was this dis- 
persal around the building and the effort to get in the building in the 

various ways that you have described, then it was that you put in an- 
other alarm, these other companies came out and other manpower ? 

A. Yes. 

Q. And then subsequently the Deputy Chief, and by this time, 
of course, you couldn't get in the building and you had made the effort 
to gain ingress through the route you have described? A. That is 
right. 

Q. And it was while you were doing that, that Bob Jacobs fell 
in the shaft? A. Yes, sir. 

198 Q. And it was thereafter that Deputy Chief Kay arrived and was 
let in? A. There was no other firemen in the building, to my knowl- 
edge, until after I went in the door and down as I went out into where 
this stairway joins here (indicating) I heard the firemen coming in 
through the front door then. 

Q. One other question and I will be through. 

You used the language "appearance" when you described this 
walkway immediately to the right where the entryway is to the door 
there where Bob fell? A. Yes, sir. 

Q. And can you tell us in your own words, in the light of 
Mr. Heffelfinger’s examination, why you didn't pull out a flashlight, 
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. shall we say? A. Well, my assumption was that it was the same sort 
> of surface that we had just come off of, the roof below. This lighting 
situation was such that it was dark below the board but there was no 
indication that there was anything wrong. It just seemed to me, as you 
looked further up towards the end of the building toward the s Street 
side, you could see the surface of the walkway and it looked uperently 
clear. 

Q. Is it, simply put and accurate to say that it appeared to be 


id safe there? A. It certainly did. 
* * * * 
199 THE COURT: All right; admitted. 


(Photograph was marked Plaintiff s 
Exhibit No. 9 for identification and 
received in evidence.) | 


BY MR. CHASE: 
Q. Chief Carter, I show you this additional picture here that 

Mr. Heffelfinger took, I think, and hehas written on the back of it 

"north side of building that firemen put ladder up to facing S Street. " 

Are you able to identify the scene? Does it mean anything to you or 

are you able to tell us from your own recollection what the photograph 

° portrays? A. Well, it would seem to be taken from the first level 
standing, perhaps, either on the level where the pillars or along in that 
line and this parapet here (indicating) would be the edge of the building 

200 that we placed the ladder against from the yard. These tops of 
trees here (indicating) would be the trees, perhaps, on S$ Street. 

Q. And the tiling, so to speak, that appears in the foreground 
is the tiling over which you walked to the metal ladder which led you up 
to the door which you went in, is that correct? A. Yes. : 

Q. And it was this same kind of tiling, if I understand your 
answer or Simulation of it that was in the walkway behind the columns 
around the building adjacent to the door and beyond? A. That is right. 


201 (Thereupon, the jury left the court room at 3:20 o'clock p.m.) 
202 THE COURT: It seems to me that, as far as the jury is con- 


203 cerned, there is only one set of facts. I mean, you are not 


1 
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claiming one thing and he is not claiming another. 
MR. HEFFELFINGER: Factually, no. 
* * * * 
MR. HEFFELFINGER: AsI Say, subject to Your Honor's de- 
termination, possibly after hearing argument from both of us, I don't 
know whether you have any pre-arrived idea of what the status of this 


fireman or any fireman might be in, but after hearing argument you 


may tell us what you intend to instruct the jury. . 

THE COURT: I have an open mind thus far, but I am inclined 
to the point of view that he is a licensee. 

MR. HEFFELFINGER: What type of licensee? Do you want to 
go into that now or later? There is a bare licensee. 

THE COURT: Yes, I know there is a bare licensee and a licen- 
see by invitation implied or express. 

* cS * * 

204 MR. HEFFELFINGER: Let's say, Your Honor, I will claim 
that I will not even recognize that he is a bare licensee but assuming, 
and as I say at the most, in my opinion, that he can be classified as 
is a bare licensee and, as such, that we only owe him the duty of, in 
effect, not a willful or wanton injury or to warn him if the opportunity 
exists and is present and that even, Your Honor, if a bare licensee 
we owe him or anyone else no greater duty than to refrain from a will- 
ful or wanton injury or if there is a case of a hidden danger and we 
say this is nota hidden danger, but, if a hidden danger, -- 

THE COURT: My recollection is they said in Firfer, or some 
other case that a hidden danger is something a person would not observe 

205 in the exercise of ordinary care and certainly it seems to me 
that this is something that a person might not observe in the exercise 
of ordinary care. 

MR. HEFFELFINGER: That might be another question for the 
jury to decide because even the Chief's testimony indicated finally that 
it was dark but they rush in. 

THE COURT: Yes, but what the Chief said was they weren't 
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afraid of darkness, in effect. It was not the darkness that injured this 


* man, in effect, but it was the hole there. 
MR. HEFFELFINGER: There is no question about that, * * * 
* * * * 
209 ROBERT A. JACOBS, 


the plaintiff, being first duly sworn, was examined and testified as 
follows: 
DIRECT EXAMINATION 
BY MR. CHASE: 
Q. Will you state your full name, please. A. — A. 
Jacobs. 
Q. And where do you live, Mr. Jacobs? A. 4003 East-West 
Highway, Chevy Chase, Maryland. 
Q. And how old are you now? A. Forty years old. 
Q. How long have you lived in and about the District of Colum- 
bia? A. All my life. ; 
oe * * *x 
Q. How long have you been a member of the Fire Department 
210 of the District of Columbia? A. It will be 13 years this June. 
* * xk * 
Q. You are the plaintiff or claimant in this case, Mr. Jacobs ? 
A. That is correct. | 
: . . i | 
' 211 Q. Now did there come a time in the early morning of Janu- 
? ary 19th, 1956 when an alarm was sounded with reference toa fire in 
the neighborhood of 16th and S Streets? A. Yes, there did. 

Q. Have you checked the journal entry or ledger at the fire 
house at my request to determine when that alarm was arene into the 
| fire house? A. Yes, I did. : 

: Q. And at what time was it? A. It was at 1:22 a.m. on the 
morning of the 19th of January, 1956. . 

Q. Now do you recall, having refreshed your recollection, 

what you were doing at the time the alarm came in? A. I was in bed 
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at that time. 
Q. And this was at Truck Company 2? A. Truck Company 2. 
212 That is right. 


* * * * 


213 Q. Now when you arrived at the scene--which I] think we can 
agree was the location of the building of the Scottish Rite Supreme 


Council--was there any other equipment or were there any other fire- 


men at the scene? A. No. 9 Engine was there. They are closest to 
it. They would be the first to arrive. 

Q. And you remember they were there? A. They were there. 
That is right. 

2K * * * 

215 Q. * * * Now will you tell us what you did when you arrived 
at the door? A. We arrived at the door and rang the bell. Some men 
from 9 Engine were there already at the front door, and we ascer- 
tained from them that they had already tried to get in by ringing the 
door and beating on the door. 

By that time other companies that were reporting on this local 
alarm were arriving. Andin my mind some men from 3 Truck--I say 
3 Truck because the truck men carry axes and scaling hooks--I re- 
member a couple of them using the back end of either their scaling 

216 hooks or their axes--which is wood--to beat on the door. They 
are heavy doors, and beating on them with their knuckles just seemed 
futile. 

THE COURT: So they beat on it with what? 

THE WITNESS: With the back end, the handle of the axes, 
Your Honor. 

THE COURT: Did that make a noise? 

THE WITNESS: Quite a bit. 

BY MR. CHASE: 

Q. To what extent, to your personal knowledge, was the bell 
to which reference has been made used? A. I have no way of knowing 

whether the bell rang or didn't ring. You couldn't hear it from the 
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outside anyway. 

Q. Do you know whether it was pushed or not, or an effort 
made? A. I know it was pushed several times. [ pushed it myself, 
and I know the Chief pushed it. And I have it from other engine com- 
pany men that they have pushed it, too. I know it was pushed. 

Q. When you found you couldn't get in through the door, the 
front door, will you tell us to the extent of your knowledge what other 
efforts were made--and tell us in your own way--to get in the building, 
describing the building as youtell us. A. Well, the other companies-- 

217 * ! 
THE WITNESS: Of my own knowledge we were at the front 
door, as I say, and tried to get in the front door. These other com- 
panies had arrived, and the Chief ordered them to disperse around the 
building and try to find a means of getting into it. : 

Then we went around with 3 Truck on the south side, and the 
windows and all on that side are barred. : 


* * * 


And then these other company officers were coming up, the 
chief or men, at different times, reporting they couldn't find a way of 
getting in. As for me, actually trying any more doors, I didn't. I was 
with the Chief to carry his orders to the different people there, if he 


needed me. 

a * * ss 

Q. We have heard evidence here, and I don't want to repeat. 
Tell us in your own words, briefly, just what the general structure of 
the building is, around the building there on the ground or first story 

218 level. A. The building is made of heavy stone or marble, and 

it looks like a six or eight story building, to the top of it. But it is 
actually only two stories there, one story being a temple, which isa 
very high ceiling. And the first floor is a very high ceiling. Then 
they have a basement and a sub-basement. And the windows that are 
set in the first floor and the basement are heavily barred, and the 
doors in the rear--the door in the rear--is heavily barred. ! 

And otherwise there is a shaft on each side. The one shaft on 
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the south side you can enter by means of stairways off the alley, an 
iron stairway going down to the door at the bottom of it. And the north 
side is a light shaft down to these basement windows, which are heavily 
barred. 

At the rear it is solid stone. 

To the best of my recollection that is the ground level. 

Q. Well, from your memory, what is the situation with refer- 
ence to whether there is a back door as such or back doors as such, 
as of the 19th of January, 1956? A. To the best of my recollection 
there is a back door at the bottom of these metal stairways going into 
the basement. And that is heavily barred. 

There is another door there at the present, at the alley level. 
And at that time I don't think that door was there. I think that door has 

219 been put in since, as a small door going into some portion of 
the building, or something. I don't know what it is used for. 

Q. Now, to move along, will you tell us next what occurred in 
terms of sequence with reference to trying to get in the building. 

A. Well, after the Chief received these messages from the different 
men and officers he had sent around, that they hadn't found any means 
of gaining entrance to the building, we had in the meantime discovered 
this fire coming from windows on the §S Street side of the building, and 
it looked like the whole interior of the place was on fire, from the 
amount of smoke coming out, which led us to believe the same thing. 

So in going around to the side and receiving these messages 
that they hadn't found any way of gaining entrance, the Chief ordered 
3 Truck to put a ladder up in the yard on the S Street side to the roof, 
the first section of the roof of that building, so we could try to find a 
way in on the second floor level. 

Q. Was there any action taken with reference to a further 
alarm, before or after the ladder was put up? A. Yes, there was. 
Before the ladder was put up, the Chief ordered me to go back to the 
radio and radio Headquarters for additional help, because in this type 
of fire where it has been several minutes before you gain entrance, 
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220 you see plenty of fire, the theory is that there is going to be 
plenty of time to get in and that the place is well off so we would need 
some help. So he told me to radio for another box to be sounded to 
give us assistance once we would gain entrance. __ 

Q. And to explain to us who are not of the Fire Department, 
what do you mean by "another box''? Just what happened? A. Well, 

a local alarm was what was sounded in this fire to start with. Itisa 
telephone call. And they send two engine companies, one to cover the 
front and one to cover the rear, and a truck company anda chief. 

On a box alarm, a box alarm is worked from the street. Head- 
quarters can set a box up, too. But it is worked ona theory that when 
a box alarm comes in, it is pulled from the street; so someone coming 
down the street has seen a fire; and when you have seen that much fire, 
there is evidently plenty of fire. So they send more equipment. And 
on a box alarm, this particular box, there were four engine companies 
due, two truck companies, a chief and a rescue squad, were due on 
this box. The box was sounded, 251 box at 16th and R Street. 

Q. And were you the one that-- A. I called Headquarters and 

221 ordered that box in the name of Assistant Battalion Chief 
Carter. That is right. : 

Q. And did the equipment and the manpower that was de- 
scribed by Chief Carter yesterday and that you have just referred to in 
a general way ultimately come to the scene of the fire? A. Yes, they 
did. They responded as soon as Headquarters sent that alarm in. 

Q. And then what happened in the sequence or the development ? 
A. In the meantime Chief Carter had ordered Lieutenant Rienza, I 
think Sergeant then, to place a ladder to the roof of this building. So 
they had to take a ladder off of their truck, carry it across the fence 
and the hedge that is there, and place it at the building. While this 
was being done, the companies that were responding on the BGs were 





arriving on the scene. 
Q. Now was this ladder put up on what we would call the S 


Street or north side? A. The south side of S Street. 
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«. 


Q. Yes. The north side of the building? A. That is right. 

Q. Does this picture that has been marked Exhibit 4-D portray 
the general area? A. Yes, sir. That is S Street. This is the south 

222 side. It was in this yard that we placed a ladder to the roof 
here of the building--or 3 Truck did. 

Q. Now would you mark on that photograph--and I know this won't 
work too well on it, but perhaps this will do better--where that ledge 
is representing the point at which the ladder would have its terminal 
point, from the point of view of your getting up. A. This doesn't mark 
it very good. It scrapes it. But I think they can see where the--that 
did it (the Deputy Clerk having handed the witness something with which 
to mark). 

MR. CHASE: Thank you. 

May I show this to Your Honor and the ladies and gentlemen? 

MR. HEFFELFINGER. Just flash it to me so I will know 
which one it is. 

MR. CHASE: Four-D. (exhibiting) 

MR. HEFFELFINGER. Yes. Thank you. 

(The photograph was exhibited to the jury.) 

BY MR. CHASE: 

Q. Now, once the ladder was up, tell us then what happened. 
A. Well, I came back from calling in this alarm. And then Chief 
Carter and I climbed the fence and the hedge to mount the ladder. In 
fact, Chief Carter caught his foot in the fence and fell over in the 
hedge. 

223 We went to the ladder and we climbed the ladder to the roof, 
this section of roof where the ladder was resting. That is on the S 
Street side. And from that up to the bottom of the columns there is 
solid masonry, no windows in there. 

So we proceeded south. If you walk out the 16th Street side, 
the roof ends there. We proceeded east, or, rather, towards 15th 
Street on the building roof, and came to the edge of the tower. And 
right around the edge of the tower was this built-in ladder going up to 
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the base of the columns. 

Q. What was this ladder made of? A. Metal, a metal ladder, 
iron or steel. 

Q. Would you approximate its length with relation to that first 
level you were walking on, as related to the bottom of the columns that 
went up there? A. I would say the ladder was 12 feet high. 

Q. And was it this ladder that you and the Chief ascended? 

A. Yes, it was. We saw the ladder and we assumed then it was a 
means of getting into the building, and that there was no reason for hav- 
ing the ladder there unless it led somewhere. So we went up the lad- 
der. The Chief went first and I went behind him. : 

When we got to the top of the ladder, directly across from us 

224 was a door. There was a wooden walk going from the ladder 
over to the door. We proceeded along that wooden planking to the door. 
And the Chief pulled the door open and smoke came out. So he closed 
the door, because we did not have a hose line there, and the thing 
naturally not to do is ventilate a fire until you are ready to extinguish 
it. : 

So he closed the door and ordered me to get 9 Engine line to 
come the same way we had come, so we would have a hose line there. 
So I stepped down from this planking, and it seems to me I took two or 
three steps, and the last step I took I went down in the hole. 

THE COURT: Which way were you headed when you steppped 
down from the planking? Back to your ladder? 

THE WITNESS: I was heading back to the § Street side of the 
building. From the door there, this walkway that this grating is in 
runs towards S Street, and then it makes-- : 

THE COURT: This grating is in the walkway itself? 

THE WITNESS: This grating is part of the walkway. But this 
section of grating out there, there is no walk between this section and 
the next section of the walk. This grating is actually a pare of the 
walkway. 

THE COURT: You testified that after you climbed up on the 
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ladder and went over to this door, that you walked on the walkway. 

225 THE WITNESS: We walked on this board that they had. You 
come to the top of this wall, at the base of the columns. You come up 
the ladder, and it is just like this here, this stepdown. You come up 
to it here. 

There is a set-down place where the walkway sets down maybe 
two feet below this base of your columns. And to facilitate stepping 
down inside of this to the walkway, and then stepping back up to the 
door they have in the building--the door sets up maybe two or three 
steps up from this walkway. 

So to facilitate their workmen or someone from stepping across 
from this ladder, down to the walkway and then back up the steps to the 
door, they had this board laid from the-- 

THE COURT: This plank? 

THE WITNESS: This plank. That is right. 

And so what I did, I was with the Chief up at the door. There 
are two or three steps down to the walkway from the door. I stepped 
from the plank down to a section of this grating that is in the walkway 
right in front of the door. 

THE COURT: Would it be correct or incorrect to say that you 
were on the walkway when you fell? 

THE WITNESS: I was on the walkway when I fell. That is 

226 correct. 

BY MR. CHASE: 

Q. I show you 3-H (exhibiting photograph) and ask you whether 
that picture represents the point of entry from the column to the top 
of the ladder over this walkway, about which Mr. Kleinkneicht testi- 
fied yesterday, tothe door. A. That is right. And just to the left of 
where these rise in here is where the ladder comes up to this base 
of these columns. 


* * * * 


Q. *¥ * * * 


I show you these photographs that are marked 3-D (handing), 
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3-C (handing), 3-B (handing), 3-G (handing), 3-A (handing) and 3-F 
(handing), and ask you whether they portray this walkway of which the 
wooden planking leading into the door is a part. Would you look them 
over. A. Yes, they do. That is the walkway. 
* * * * | 
227 Q. Now, some of the pictures show the walkway as it extends 
around to the sides of the building. AmI correct? A. Yes , they do/ 
Q. And in response to the question which Her Honor put to you, 
does this photograph, marked 3-F, show the grill over the ventilated 
shaft or well through which you fell, in the walkway? A. This second 
grill--this is one and two--from back of the planking, this second one-- 
it isn't in there very good now so you can see which one I a the 
one that was missing at the time. 
MR. HEFFELFINGER: Is that 3-F, Mr. Chase? I think it is. 
MR. CHASE: That is 3-F. That is correct. | 


* * * * 


230 MR. CHASE: I think, if I may suggest, page 7 of the brochure 
gives sort of an aerial view and perhaps may be helpful. (The brochure 


was handed up.) 
* * 


BY MR. CHASE: 

Q. Now, Mr. Jacobs, you had just described that you left this 
door and started to walk, when you fell. I will ask you first whether 
231 there was any barricade there at the time you fell, that is, over 

the open well. A. No, there wasn't. ; 
Q. Was there any board or other object there? A. be there 
wasn't. : 
Q. Was there any warning light or red lamp of any kind there? 
A. No, there wasn't. ! 
Q. Did you have any notice at all, physical notice, as you pro- 
ceeded? A. No, sir; we did not. 
Q. Now will you tell, as you recall, the reaction, the situation 
you found yourself in, as you fell, and after you had come to the bottom 
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of the open well? A. Well, it was quite a shock when I stepped and 
found nothing there. Then I hit the bottom and I was kind of stunned. 
I remember trying to get up. AndI couldn't get up. I remember my 
back hurt me and I couldn't move my legs. I tried to push myself up 
on my arm. 

I had landed on my right side, my right hip and right arm, and 
I remember trying to push myself up with my arm. And it just 
wouldn't support me, and there was blood coming out of my coat 
sleeve. And so I tried to move around to get up, and I couldn't move 
my legs. And that scared me, because [ thought my back was broken. 

* * a * 

232 Q. Have you ever personally measured the depth or distance 
down below? A. No, I didn't. The only thing I know is the next day 
in the newspaper I read it was 30 feet. 

MR. HEFFELFINGER: I object, Your Honor. 

THE COURT: The objection is sustained. The jury will disre- 
gard this remark about the newspaper. 

MR. HEFFELFINGER. I will show you the depth of it later, 
Mr. Chase. 

THE COURT: He may give his estimation of the distance. 

MR. CHASE: Yes; thank you. 

BY MR CHASE: 

Q. What was your own estimate, not going back to measure it? 
A. I don't have any estimate. Like I say, all I know is when I fell in 
there it seemed like a mile deep then. 

Well, Iam not supposed to say about the newspaper. But that is 
where I learned about the 30 feet, and that is what I thought it was, up 
until now. 

233 THE COURT: What was the composition of the floor on which 
you fell, if you know? 

THE WITNESS: It was concrete, I think. I am not sure of 


that, though. But I think it was concrete or masonry. 
BY MR. CHASE: 
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Q. Did you notice any object or objects, or could you tell us what 
you could see, if anything, when you were lying there? A. While lying 
there I was looking around. I had some light coming down from the top. 
It was black down in there. There was a light coming down from the 
top. I could see some type of fan or airconditioning unit set in the wall 
there. 

There was a wooden ladder tied with a rope hanging i this grat- 
ing, that had been tied on the grating by someone. And that was hanging 
down. The ladder evidently is shorter than the hole itself, because it 
was back up under the grating and hanging. So I assumed whoever used 
it pulled it up with the rope and then used it to climb down in the bottom 
of that well. : 

Q. Now did there come a time when a person or vn came 
to your aid? A. Yes, they did. 3 

Q. Tell us what happened, in your own words. A. Lieutenant 

234 Rienza of Truck Company No. 3 had his men bring a ladder and 
a stock litter up from the truck. The truck company carries all the 
ladders and rescue equipment and things on the truck. And he had his 
men bring these up this ladder where we had come before, bring the 
stock litter and their 24-foot ladder, I believe they brought., I am not 
sure of that. But if that was the case, then the hole wouldn't be quite 
30 feet deep. 

But they brought their ladder and the stock litter up this ladder 
we had placed against the building from S Street, across the roof and 
up this small ladder, down into this walkway. And then they put the 
ladder down into this hole where I was and they came down with me. 
Lieutenant Rienza and I think two other men from the truck company 


came down with me, and put me in this stock litter and strapped me in. 
ak * * * 


They pulled it in a vertical position and pulled me up through 
the hole, and took me down through this doorway we had seen the 
smoke coming out of, down the circular steps and out the front door 

235 of the building. * * * 
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* * * * 

236 Q. Now before I pass over it, can you tell Her Honor and the 
ladies and gentlemen of the jury how much time, in your best judgment, 
elapsed from the time that you first received the notice of this fire to 
the time that you fell in the hole? Let us use that period. 

In other words, from the time you first responded to the fire, 
when the original alarm came in, your driving to the scene, being at 
the scene, trying to get in the door, as you have described it; the effort 

237 to go in through other means of entry; calling in on the box on 
the street; the ladder going up; your ascending the ladder with the chief, 
and going up to the door; and then taking the steps that led to your fall, 
how much time would you say elapsed? Let us take it as a minimum, 
avery conservative amount of time. A. Well, I checked these records 
at Truck 2. And the locals, the first one came in at 1:22, according to 
the records at Truck 2 there. And the box alarm--that is the box I 
asked for their assistance--came in at 1:30. So that was eight minutes 
there. And I would say it would take two minutes at least, probably 


three, for the companies from that box to get there; and they were ar- 
riving before we went up the ladder. And another minute or two to get 
up the ladder and across to the door. 


I would say eight, 11, 12--12 to 15 minutes, anyhow. 

Q. Will you tell us from your experience as a fireman whether 
that is an unusual or a usual period of time to gain entry into a building 
where a fire of' the type you observed on the S Street side was involved? 
A. That is an awful lot of time. We usually have the fire out and are 
back in bed by that time. 

* * * * 

247 Q. Now [ have just one other question which I want to be made 
clear, and I will be through. Showing you Plaintiff's Exhibit 3-F, you 
had indicated on your direct examination that you left the board--plank 
--walkway there and stepped down. I want to ask you how that walkway 
appeared on the occasion when you fell. A. Well, the walkway 
appeared to be in good shape, I mean, coming right out of the door and 
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everything, and everything looked fine. There was plenty s it 
And it seemed like the walk was fine. 

Out here at the end of the walk here--I think it must have been 
coming from where the fire was coming out the windows on S Street-- 
you couldn't see the walk. And back here where this wall, this low 
wall that goes up to the columns, it puts the walk actually in an indenta- 
tion, like; it is ina shadow. But everything appeared fine. I thought 
everything was just fine. I stepped down off the walk and I was on 
solid ground. So I took a couple of steps, and there was this iad 
missing. And that was when I fell. 

* * 

248 [ MR. CHASE: ] 

You may examine, Mr. Heffelfinger. 

THE COURT: When you say there was a shadow, you mean in 
this particular corner, the shadow was there? | 

THE WITNESS: From this corner where the door was, up to 
where the walk turned and went up that S Street side of the building-- 
the walk turns and goes there, up ahead of you; that is, I guess, 12, 
10 or 12 feet, up from where I was--there was this light. I think it 
was from the fire. I am not sure of that, Your Honor. And you could 
actually see up in that corner, see the walk. ! 

And I stepped down off of this walk, off of this plank: I was on, 
and I stepped on solid walkway. So the illusion you got was that every- 
thing from then on up was fine. There was a doorway right there. 
You came out of the door onto a walk. I mean, in my experience asa 
fireman I have never seen yet where you walked out of a doorway and 
walked into an open shaft that way. : 

CROSS EXAMINATION 

BY MR. HEFFELFINGER: 

Q. Now, Mr. Jacobs, after you and Chief Carter had left the 
front bronze doors, I think you went from there to the § Street side? 
A. That is correct. We went around towards that way. I think Four 


Engine and some of the Nine Engine men were going around the alley 
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side on the south. 

249 Q. After you arrived at the S Street side, did you stay there 
until such time as this first ladder was placed up against the building? 
A. I went back to the buggy, that was around on 16th Street, to call in 
for this additional alarm we asked for. 

Q. Then you were there actually present yourself when the 
order was given to put this ladder up, were younot? A. Yes, I was. 

Q. And at that time was there a group of firemen around there? 
A. Iwould say yes. I would say we had Truck Company No. 3 put the 
ladder up. They would have to be there to put the ladder up. 

Q. And was there a group of civilian bystanders around in the 
area? A. Iam not sure of that. I didn't notice them, if there was. 

* * * * 

250 Q. I show you plaintiff's exhibit No. 4-F, Mr. Jacobs, andI 
will ask you if the areaway that is reflected in this photograph is the 
area which is the area in the back of this first little low wall that is 


represented in Plaintiff's Exhibit 4-D. A. Yes, sir. That is on the 


S Street side, too. 
3 * * * 


MR. HEFFELFINGER: Ladies and gentlemen, I show you 
these photographs here, Plaintiff's Exhibit 4-D, and you will notice 
a little, low wall right below the windows, which is the same wall that 
is represented here in Plaintiff's Exhibit 4-F, which shows the drop- 
off down to the basement in back of that wall there. 

MR. CHASE: Is this the ground or sub-ground level we are 
talking about ? 

251 MR. HEFFELFINGER: Yes. 

MR. CHASE: We are not up in the building, now? 

MR, HEFFELFINGER: No. 

BY MR. HEFFELFINGER: 

Q. Now at any time while you were there, Mr. Jacobs, did you 
hear a young lady warn the firemen not to put a ladder up against the 
building edge, as there was some drop-off there? A. No, sir; I didnot. 
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Q. Did you ever at any time learn later that this young lady had 
made such a statement? A. Just from talking to you. . 

Q. But you never learned that from anyone else? A. No, sir. 

Q. Now what efforts if any did you make, Mr. Jacobs, to gain 
access to the building, other than knocking on the front doors in the 
presence of Chief Carter? 

MR. CHASE: You mean personally, now? 

MR, HEFFELFINGER: Yes. 

THE WITNESS: I didn't do anything personally except that. I 
stayed right with the Chief. That is my duties. 

BY MR. HEFFELFINGER: 3 

Q. Mr. Jacobs, prior to this particular fire had you ever had 
occasion to visit these premises in the course of any inspection your 

252 battalion chiefs may have made? A. Just around the outside. 

I have never been in there before. ! 

Q. AndI assume, then, your testimony will follow along pretty 


well with Chief Carter's, that these battalion chiefs customarily make 
inspections of the buildings in their areas. Is that correct? A. That 
is correct--just to get the general idea of the location of those build- 


ings and how to get into them. 

Q. And you accompany the battalion chiefs on these inspec- 
tions, as a rule, Mr. Jacobs? A. That is right, when working, yes, 
sir. 

oe * J * | 

255 THE COURT: When you were talking about the upper part of 
certain doors were glassed, what did you mean by that? | 

THE WITNESS: The doors are made up to let light in. They 
are regular doors like those out here, except there is more glass 
involved. And in front of these doors are these heavy iron gates. So 
it wouldn't do you any good to knock the glass out of the doors, be- 
cause you would still have your barred gates in the way of your doors 
there. It is a door that is in behind these bars. : 

BY MR. HEFFELFINGER: 
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Q. Now, Mr. Jacobs, at any time prior to January 19, 1956, 
did you ever examine these so-called iron gates that you are now speak- 
ing about? A. No, sir. 

256 Q. Did you ever examine them? In other words, you don't 
know whether there was a lock on them, or whether there was just a 
chain with a little lock to hold them together, do you? A. The way 
the rest of the building is fastened so you can't get into it, it would be 
kind of foolish to just have a little lock to keep you out of the back way, 
Mr. Heffelfinger. 

*x * cd * 

Q. As Iunderstand, Mr. Jacobs, when you and the Chief had 
got to the top of this metal ladder you crossed a parapet, and then both 
got on this wooden plank. Is that correct? A. The metal ladder you 
are talking about is affixed to the building? 

Q. Yes. A. And then onto the plank. 

257 Q. And you left the plank and stepped down onto the grating and 
took two or three steps before you fell? Is that right? A. That is 
right. 

Q. In other words, you didn't go back down the metal ladder? 
A. No, sir; I did not. 

Q. Now, Mr. Jacobs, showing you Plaintiff's Exhibit 3-F, 
which is the same area we have been talking about, that does show the 
so-called parapet on which the columns rest? Isn't that correct? 

A. Yes, sir. 

Q. And the wooden plank? A. Yes,sir. 

Q. Andthe doorway? A. Yes, sir. 

Q. Now isn't that the only door, Mr. Jacobs, that you can gain 
access to the interior of the building from this height or location on the 
building? A. ‘From that walkway that is the only door into it, yes, sir. 


* * * * 


258 Q. In response to the Judge's question, Mr. Jacobs, I think 
you said that the so-called level of this area here is, I think you said, 
approximately 12 feet above the so-called second floor of the building. 
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Isn't that correct? A. I was just judging the roof of the second floor, 
the second floor being equal to the roof that is outside that came up. 
That is all. 

Q. And going in this door here, that does break i about the 
middle of these circular iron stairways inside, does it not 2 A. Yes, 
sir. There are stairs going up and down from there, yes, sir. 

* * * * 

Q. And referring to page 21 of Plaintiff's Exhibit 2, the bro- 
chure, I ask you if this isn't the doorway in the wall which is at the foot 

259 of these metal stairs. A. Yes, sir; it is. : 

Q. And this stairway there, you go in this door and it winds 
around from that point up, does it not, sir? A. Yes, sir. , 

Q. And this doorway here which I am referring to, is that the 
elevator that gives exit to this second floor level? A. Yes, sir; it is. 

Q. And this is the second floor level, is it not? isl This is, 
well, actually you have to come up a few steps here. I guess the 
chamber floor would be considered the second floor. : 

Q. And there are a few steps from this area here right up to 
this part shown in the photograph? Isn't that right? A. Yes, sir. 

MR. HEFFELFINGER: Ladies and gentlemen, I show you the 
photograph in the brochure which shows the stone door that is inset in 
the wall itself. And this in turn leads to the circular stairway which 
Mr. Jacobs has been telling you about. 

And the door here for the second floor elevator. And you walk 
in here and up a few steps, and go into the council room. (Exhibiting 
photograph to jury.) 

260 BY MR. HEFFELFINGER: 

Q. Now, Mr. Jacobs, I show you Plaintiff's Exhibit 3-A, and 
in regards to your testimony as to the distance that the walkway is 
from the end of the building before you turn--do you understand what 
I am talking about? A. Yes, sir. | 

Q. This photograph does depict that fairly accurately, does it 
not? A. Yes, sir. 


| 
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Q. And can you approximate for me, bearing in mind as some 
means of calculation the length of these gratings, can you approximate 
for me the distance from the wooden plank to the edge of the outer wall 
on which the columns rest, which would be facing the S Street side? 

A. I would say it is approximately eight feet. 

Q. From the planking to the wall? A. Figuring the gratings, 
which we know are a little over four feet each, and you have a little 
distance from there, I would say yes. 

Q. If the gratings are four feet long, how many gratings are 
from the walkway to the edge of the wall there? A. I would say two 
or a little more. 

Q. Then if two, that would be eight feet, wouldn't it? And what 
would you estimate the distance from the planking to the end of this 
first grating to be? A. I would say a little over two feet. 

261 MR. HEFFELFINGER: Ladies and gentlemen, I show you this 
photograph, which if you can't all see it from where I am--I will try 
to stand here--and if you can't see it, I will show it to you individually. 

MR. CHASE: What number is this? 

MR. HEFFELFINGER: This is 3-D. 

Ladies and gentlemen, this represents, in other words, the 
planking is actually on the so-called east side of the building, which 
would be around in the alleyway facing 15th Street. 

Then as you come up and turn the corner there, then you are 
actually facing out there to the S Street side. 

Iam merely telling you that so you can get oriented to the posi- 
tion with respect to the building. 

And you will notice here the planking and one, two, three grat- 
ings. And over here in this corner you have the so-called inside of the 
wall which surrounds this entire moat. 

Do you all see that? 

BY MR. HEFFELFINGER: 

Q. Now looking at 4-D, Mr. Jacobs, which you have marked 
and identified--and if I may show this to the jury first. This is the 
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same photograph where I think you testified you placed a ladder up. 
262 A. Yes, sir. 

Q. Now as I understand, Mr. Jacobs, the ladder was  eigat 
of course the bottom of the ladder was placed in the yard here right 
over the hedge. Is that correct? A. Well, it was quite a distance 
from the hedge. The yard is probably 20 feet wide, I guess, cae 
a little less. 

Q. I show you again 4-E. A. Yes, sir. 

Q. And that does show the so-called yard with the hedge? 

A. Yes, sir. Well, the base of the ladder is placed inside ¢ these 
trees up here. 

Q. And then the ladder was placed up to the level which you 
have marked with an X? Is that correct? A. Yes, sir. 

* * * 5 

Q. Do you ever carry a flashlight, Mr. Jacobs, in connection | 
with your duties as afireman? A. Yes, sir. 

Q. Did you have one this night? A. I wasn't carrying ti & 
was in my pocket. 

263 Q. In other words, you did have a flashlight in your pocket 
as you were going up the ladder behind the chief? A. Yes, sir. 

Q. And did you at any time use that flashlight before tus fell, 
sir? A. No, sir; I did not. 

Q. Why didn't you use it? A. We didn't needit. 

Q. There was plenty of light there? A. Plenty of light, yes, 
sir. . | : 

Q. And that also applies--plenty of light there--to when you 
were on the planking? Is that correct? A. Yes, sir; there was an 
appearance of it, anyway. 

Q. Now, Mr. Jacobs, there were floodlights in the so-called 
walkway or court the night of this fire, were there not, sir? A. I 
learned that since, yes, sir. I didn't particularly notice them that 
night. | 


Q. And can you state whether or not those lights in the court 
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were on? A. No, Sir; I cannot. 

Q. Did you at any time tell anyone that these spotlights were 
on the night of the fire? A. No, sir; I did not. 

* * * * 

269 MR. CHASE: Your Honor, we have a matter we have agreed 
upon. I think perhaps I should come to the bench first so that Your 
Honor can advise the jury or direct me to. 

THE COURT: Very well. 

(At the bench:) 

MR. CHASE: Mr. Heffelfinger and I have agreed that there was 
fire insurance in force, ordinary fire insurance coverage on the build- 
ing, and the personal property and furnishings therein, on the date of 
this fire. 

THE COURT: I notice from this booklet that they have a very 
important library of books there. 

MR. CHASE: So with Your Honor's permission I will put that 
that way. Or Mr. Heffelfinger can do it. 

MR. HEFFELFINGER: No; you do it. 

THE COURT: All right. 

MR. CHASE: And, with that, I will rest. 

x * cod 

270 (Counsel having returned to trial tables:) 

MR. CHASE: Ladies and gentlemen of the jury, with the ap- 


proval of the Court and with agreement between the attorneys, Iam 
authorized to advise you that on the date of this fire, the morning of 
January 19, 1956, there was in force and effect on this building and 
the furnishings or the personal property and furniture, all the things 
in it, an ordinary fire insurance policy. 
That is our case, may it please the Court. The plaintiff rests. 
ok * x x 


(The jury having left the courtroom:) 
ON DEFENDANT'S MOTION FOR DIRECTED VERDICT 
MR. HEFFELFINGER: Your Honor, on behalf of the defendant 
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at this time I move for a directed verdict. I might state to Your Honor 
that I am doing this more in the nature of a formality, because I have 
sensed from what Your Honor has indicated in chambers and during 
the course of this trial that you feel that this is a matter that should 
be submitted to the jury. 

* * * * 

284 THE COURT: Well, as I said, it seemed to me that most of 
the authorities are to the effect that under circumstances ~ this kind 
the fireman would be a bare licensee. 

* * * * | 

MR. HEFFELFINGER: In other words, Your Honor, that is 
the least Iam hoping for, because I know Your Honor would direct a 
verdict if he wasn't considered at least a bare licensee. And, knowing 
that, Iam only hoping in my argument that we can possibly limit you 
to holding he is a bare licensee, which I do not concede. ; 

* * * e 

292 THE COURT: The truth of the matter is that usually they are 
told about these different kinds of licensees when there is evidence 
they can be one or the other. For example, where there is a dispute 
in the evidence and one side claims one set of facts and the other side 
claims another set of facts, the jury is going to determine what the 
facts are. So then in that case you have to instruct the jury on these 
different kinds of licensees, so that they can fit it to the particular 
facts they adopt as the facts in the case. 

But in this case, if he is a licensee, apparently he is a bare 
licensee. 
* * * * 3 

295 MR. CHASE: Well at this point in the case, at least, if I 
were to accede to Your Honor's indication, it would seem to me it is 
still a jury question, if the jury would find that this particular hole, 
under the circumstances as it was left, was a hidden engine of des- 
truction--as they use the language. : 

296 THE COURT: Yes. 
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MR. CHASE: And I think for that reason alone the motion 


should at least be denied at this point. 

THE COURT: How long is your testimony going to take, 
Mr. Heffelfinger ? 

MR. HEFFELFINGER: Oh, I only have Mr. Kleinkneicht 
briefly, and Miss Voss, and Mr. Brutus--just three. I think we prob- 
ably could conclude the testimony, possibly, and might be able, if we 
have time, to take up the prayers. 

MR. CHASE: That means we would be able to dispose of it 
this week, which I think is what Your Honor would like to have us do. 


*x * * * 


301 (The afternoon session was resumed at 1:45 ‘o'clock p.m.) 


MR. HEFFELFINGER: Mr. Kleinkneicht. 
Thereupon, 
CHRISTIAN FREDERICK KLEINKNEICHT, JR., 
was recalled to the stand and, having been previously duly sworn, was 
further examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. HEFFELFINGER: 

Q. Mr. Kleinkneicht, you have been previously sworn. 

Howlong, again, have you been employed at The Scottish Rite 


Temple? A. Ten years. 
Q. And you have been there constantly since that time? 


A. Yes. 

Q. I show you a group of photographs that are marked Plain- 
tiff’'s Exhibits 3-G, 3-B, 3-C, 3-D, 3-E, 3-F, 3-H and 3-A and ask 
you if you will look at each one of those, sir. * * * * 

Q. * * ¥* =* What is the composition of the base of this 


moat or corridor that runs around the outer perimeter of the building, 


302 sir? A. It is roofing tile. 
Q. In connection with that moat there, can you tell me what it 
is used for in connection with the operation of the building? A. Well, 
it suffices as a roof for a drain of that section of the building when the 
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rain comes in off the sides of the building and this Council Chamber is 
very high. It is approximately 100 feet and the rain drives in there and . 
runs down through these drains and it is also used when the = 

put the flags out on certain holidays. 2 

It is also used when they clean these drains out. They have to 
go down in these sumps periodically to clean the drains out to ‘dei the 
water flowing and keep them open. 

THE COURT: Will you show us on the picture what you are 
talking about ? 

BY MR. HEFFELFINGER: | 

Q. Hold them up and the series of pictures that we are refer- 
ring to is the entire group of pictures which I think you have seen and 
they are the photographs that show the entire perimeter of the building 
where the grating area is and where the moat extends all around the 
building. The group has been identified. 

Are there any tours ever conducted in the building itself, Fred? 

303 A. No, sir--in the building, you mean? | 

Q. Yes. A. Yes, sir, within the building there are tours. 

Q. In other words, the building is open daily to the public for 
tours? A. Yes, it is open to the public. 

Q. What part of the building is the public taken into? A. They 
do come in the entrance of the building and they are registered there 
and they are taken up on the elevator or through the steps in the center 
of the building to the Council Chamber and then they come down the 
elevator and they go through the Library and sometimes they go through 
the banquet hall and there are two rooms downstairs where we have 
museum pieces and that is the extent of their tour. : 

Q. Can you approximate how many people make this. tour each 
year, Fred? A. This is just a rough estimate, but I would say, 
roughly, 1,500, 2,000, possibly 3,000. I couldn't state how many. 
Sometimes we have a special group that goes through. : 

Q. With reference to this moat, is it public or is anyone ever 
taken up there? A. No; no one is allowed to go up there at all. 
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THE COURT: Will you show us what you call the moat? 

304 THE WITNESS: Well, it is what they have been calling the 
walkway. I wouldn't exactly call it a moat. 

THE COURT: You are talking about the walkway? 

THE WITNESS: The walkway, that is right. It is this portion 
right here (indicating) . 

BY MR. HEFFELFINGER: 

Q. In other words, that is the portion (indicating)? A. That 
goes entirely around the building with the exception of the back and 
that is the door (indicating). The door comes out right there (indicat- 
ing). 

Q. And getting back to, for instance, Plaintiff's Exhibit 3-A, 
is that the only door there that has access to this area that we are 
speaking of? A. Yes, itis. 

Q. And when you go into that door from off of that planking, 
where does it leadto, Fred? A. It goes up about two steps, I believe 
maybe three, and then you can go down. 

Q. Down the spiral iron staircase? A. Well, the spiral stair- 
case goes up and, as you go down, you go down one landing, one flight, 
and you come directly into a wall and you turn a little bit to the left 
and that hidden door of which you have a picture-- 

305 Q. It is this iron staircase that is inside (indicating)? A. That 
is correct. 

Q. I show you Plaintiff's Exhibit 2, the brochure, and specific- 
ally page 21 and ask you if you will point out the door there that, after 
you come out the steps, you come out of. A. The door is right here 
(indicating) next to the elevator. It is sort of built in the wall and 
the limestone is built into the wall. The architect, I believe, made it 
that way more or less to hide it so it wouldn't be seen. 

Q. Is the public, at any time, ever taken through that doorway, 
Mr. Kleinkneicht? A. No, sir. 

Q. Roughly, how many employees are in the building during 
the day, Fred? A. Between 35 and 40. 
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Q. And directing your attention to January of 1956, was that 
approximately the same number of employees there at that time? 
A. Yes, it was. : 

Q. And when do these employees leave to go home from their 
tour of duty? A. At five o'clock. ; 

Q. And after that time, is there any watchman that a on 

306 duty? A. There is one of the watchmen that works part of 

the day who stays until 7:30, I believe the time was, and then the 
night watchman comes in and relieves him. ! 

Q. What time do you say the night watchman comes in, if you 
know? A. I believe it was 7:30. 

Q. How long does he stay? A. I think he stays until 12:00 or 
12:30 and then he is relieved by another man who works from 12:00 
until 6:00 or until 7:00. Iam not sure, but it is within those hours. 


Q. Can we say, roughly, at five or six o'clock, when all the 
regular employees have gone home, there is a watchman in nue build- 


ing? A. That is right. 

Q. And that is the only person in the building? A. That is 
right. 

Q. Then you say he is relieved at 12:00 or 12:30? Fi No, he 
is relieved at 7:30 by a watchman and then he is relieved at 12:00 or 
12:30 and he finishes up the night until the morning men come in. 

Q. Directing your attention to January 19, 1956, do you know 
who the watchman was who came on duty? A. It was Mr. Brutus. 

Q. I show you, Fred, Plaintiff's Exhibit 6-C andI direct your 

307 attention to the floodlights that appear in this photograph. 

On January 19, 1956, Fred, were these floodlights on the 
building at that time? A. No, they were not. 

Q. The large floodlights? A. No. 

Q. When I say "on" were they attached to the bling? 

A. They were attached to the building, yes. 

Q. On January 19, 1956, were these floodlights physically 

turned on, giving light, if you know? A. No, they were not. 
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* * oe * 
308 Q. In connection with this well or hole beneath the grating that 
has been referred to, Fred, and I show you on Plaintiff's Exhibit 3-H 
309 the second grating that has been referred to in the testimony, 
and I will ask you if, at my direction, you measured the depth of that 
hole from the grating down to the bottom? A. Yes, I did. 
Q. When did you do that, sir? A. I did that yesterday morn- 
ing. 
Q. Will you please tell us the depth of that hole from the 
grating down to the bottom? A. Thirteen feet eight inches. 
Q. Will you tell us in what fashion or what you used to meas- 
ure it? A. I used a surveyor's measuring tape and I attached a weight 
on the end of it and lowered it until it hit the bottom and then I took the 


measurement from that tape. 
3a = NS * * 


Q. Will you describe to us, Fred, the entranceway to the front 


of the building; in other words, the bronze doors in the so-called foyer 
310 of the first floor level itself? A. I guess the two entrance 

doors are between 16 and 17 feet high and perhaps the two together are 
9 to 10 feet wide. That is about four and one-half feet apiece. 

Q. These are the bronze doors? A. Those are the bronze 
doors and I guess they are, maybe, 7 inches thick. 

Q. After those doors are open, then what do you enter into? 
A. You enter into a little vestibule there where you find two smaller 
doors that are never locked. They have glass on them. 

Q. About how wide would you say this vestibule is? A. It is 
two standard doors, I guess it is 6 feet if both of them are open. 

Q. Then between the bronze doors and the vestibule, are there 
any other doors? A. There are two large doors there. 

Q. What are they, glass? A. The latch never has been locked. 
The latch stands open most of the time. 

Q. Are those glass doors closed at night? A. I couldn't tell 
you whether they are closed or not. 
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Q. After you pass through the glass doors, then you enter into 

the first floor of the building? A. That is right. You enter into the 
311 first floor. 

Q. With reference to this rear door, can you tell us personally 
how many doors there are to the rear of The Scottish Rite Building ? 

MR. CHASE: You mean as of January 19? | 

BY MR. HEFFELFINGER: 

Q. As of January 19, 1956. A. Iam not sure about the eleva- 
tor door that is in the back now, whether it was installed at that time 
or not. 

Q. Let's get down to the door that is at the bottom o the two 
flights of steps. A. The only door that was ever used in the back is 
that door that is at the bottom of these metal two landings, two landings 
of steps going down into the basement. 

Q. Can you describe to us just what these doors are, hei they 
are made of? A. There, again, they are standard, about a feet each, 
and I guess half of the door is glass in each case. 

Q. Then before you get to those doors, is there any iron grat- 
ing or iron covering there before those doors are reached? ‘A. Yes 5 
there are two barred doors that close outside of those two doors. 

Q. In other words, that is an iron grille work, a grate like ? 

312 A. That is right, more a grate. 
Q. Directing your attention to January 19, 1956, and prior 


thereto, can you tell us how those doors, these iron gates, rather, may 
be locked at night, if you know? A. Those doors were always locked. 
The iron doors were always locked with a chain and a padlock. 

Q. In other words, there is a chain that holds the gates to- 
gether? A. Well, the gates were pushed shut and then the chain was 


wrapped around the two center posts of the gates and then pnt through 
the chain with this padlock. 

Q. What type or size of padlock is this? A. 1 would say that 
you would pay $2.50 for it, maybe a little better. 

MR. CHASE: That isn't the size. That is what the cost is. 
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BY MR. HEFFELFINGER: 

Q. Can you demonstrate approximately the size of it? A. Well, 
it is, I would say, maybe two and one-half inches long and two inches 
wide. You don't get too much for $2.50. The chain wasn’t necessarily 
a chain that would sustain a lot of punishment. 

MR. HEFFELFINGER: I have no further questions. 

313 CROSS EXAMINATION 

BY MR. CHASE: 

Q. Mr. Kleinkneicht, you said that the floor, so to speak, of 
what we have been calling the walkway behind the columns around the 
perimeter of the building, was made of roofing tile, am I correct? 

A. Yes. 

Q. Apart from that description, what are those individual 
blocks that are shown in the photograph made of? A. I really don't 
know what they are made of but the roof on the side of this building was 
all tile and this roof here (indicating) was made of the same identical 
material that the other was made of and I had to have all of that re- 
placed within the last few years because we were having a few leaks 
and that is how I surmised it was just roofing tile. 

Q@. You surmised it but, apart from the fact that there may be 
some of that tile on the landing just below the foot of the metal ladder, 
did you ever see anybody roof a house with a roof like that? A. In the 
dzy they built this Temple, the entire building was roofed just like that. 

Q. Apart from that Temple, did you ever know that the squares 
were described as roofing tile? A. No, but the people that put that on 
called it roofing tile. 

314 Q. Did you talk withthem? A. I contacted them and talked 
to them. I can't recall the name of the company but it is one of the 
largest companies in the city. The name doesn't come to me. 

Q. Does it look like tile in the sense that one would see it in 
a walkway as distinguished from what one normally sees on the roof 
of a building?’ A. I wouldn't say it looks just like a walkway. This 

building is very unusual and all of the roofs were made of this tile. 
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They call it a palminade roof. 
Q. You don't know what the substance of this material is? 


A. No, I don't. . 
* * * ok 
Q. You spoke of the public coming into this building and there 
315 was a reference to the Washington Monument. Your building 
is not open to the public in the sense that the Washington Monument 


is open to numbers of us who are the public, is it? A. Yes, it is. 

Q. Anyone can come up there who wants to and go through the 
building? A. Yes, they can. | 

Q. So, in that sense, it is public, is that correct? A. Yes, 
it is. 

Q. And you only have two or three thousand or maybe one 


thousand five hundred, two thousand or three thousand people who go 
through it a year? A. That is my estimate. I may be wrong on it. 

Q. You don't have a tabulation on that? A. I probably could 

| get it for you. We have a register there to register the people. 

Q. As a matter of fact, when you come in your building, there 
are two or three custodians, are there not? A. Guides. They have 
two guides at the front door. 

Q. And you have to check in with them and identify yourself 
and then you would be shown parts of the building, some of which you 
referred to, is that correct? A. That is correct. 

316 Q. You spoke of a hidden door. Is that the door dat we have 
referred to several times as on the landing immediately to the right 
of the entrance into the Grand Council Chamber? A. Yes, that is 
the door. It is in that brochure (indicating). : 

xk x * 5d 

317 Q. Apart from what your impression may have been of what 
the architect thought or planned, if you got off the elevator, 7 or on the 
other hand, if you walked up the stairs from the lobby and came to 
the head of the stairs, you would see this door right in front of you 
just as plainly as it is shown on page 21? A. I would see it because 
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I know it, but I don't think the average person would see it. 


* * * * 

Q. And while the jury is looking at the picture, we can agree, 
can we not, Mr. Kleinkneicht, that is the door that leads up the stairs 
to the door through which Chief Carter and Bob Jacobs sought entry 
to the building, is that correct? A. Yes. 

Q. Andas Mr. Heffelfinger has indicated, the door through 
which they sought access to the building near the wooden planking was 

319 the only door, the only means of entry to the building above 
the first floor level which would lead into the doorway which is re- 
flected in the picture which the jury is now examining, isn't that cor- 
rect? A. Yes, sir, that is correct. 

Q. You were a bit indefinite as to the time when your watch- 
man or third class engineers or night men, whatever they may be 
under the regulations, were on duty. Isn't that part of your job to 
know the schedule, as superintendent, as to when your building is 
being watched by X against Y and when the schedules run? A. That 
is part of my job andI keep a list of that in my pocket at all times, 
but that was two years ago and the schedule has been changed at 
least three times since then. 

Q. Along this walkway about which we have been talking, and 
I don't call it, just like you, the moat, I call it the walkway, there 
are large windows, are there not, along the face of the building proper 
behind these columns? A. Yes. 

Q. And if there was a fire raging and drapes or draperies were 
afire, is it fair to state, on the basis of your knowledge of the premi- 
ses that that fire would reflect light on the walkway? A. Yes, it would. 

Q. Orinthat area? A. Yes, it would. 

aK * * * 

321 @. I understand you to say that, to the best of your knowledge, 
on the morning of the 19th of January, 1956, these old floodlights, 
which are shown in the smaller photographs, were not in operation. 
A. That is correct. 
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Q. And with those old floodlights not in operation, there would 
be no light at all there in the sense of artificial light at or near the 
doorway that Chief Carter and Mr. Jacobs were entering the premises 
through, amI correct? A. Yes, sir, you are correct. : 

Q. Is it fair to say, then, that the areaway represented by 
grille No. 1 and grille No. 2 would be dark? A. Yes. 

Q. It would be in darkness? A. Yes, it would. 7 

Q. And it would be the situation that you described, either 
yesterday or the day before, that was dangerous and that you had 
directed your employees on all occasions to keep the grille am 
Iright? A. Yes. 

Q. When one would fall through the open well or shaft, as I 
understand your testimony, he would drop, on the basis of your meas- 
urements yesterday morning, roughly, about 14 feet, is that correct? 

322 A. Yes, that is correct. : 

Q. Would he land upon concrete or some hard surface? 
A. Yes. 

Q. You examined that, did you? A. Yes. 

Q. Were you the person who measured these front doors and 
determined they were 7 inches thick? A. No, I didn't state they were 
7 inches thick; I said approximately 7 inches. : 

Q. All right, let's take the approximation. Are you the one 
who made the measurement? A. I don't know how much they weigh, 
but I looked at them and I am surmising they are about 7 inches thick. 

Q. About 7 inches thick, that is your estimation? A. Yes. 

Q. In bronze? A. In bronze. 3 

Q. How much would you say these doors, that you say are 16 
or 17 feet high, 9 or 10 feet wide, and approximately 7 inches thick, 
weigh? A. I would say well over 1,000 pounds apiece. I may be en- 
tirely wrong. They are very heavy doors. 

Q@. And it was beyond these doors that these other doors are 
located which are glass, further in the interior of the building, ap- 

323 proximately to the vestibule? A. Thatis right. 
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Q. Were they there for ornamentation or to keep out the draft 
and the air in the event the front door were open in the daytime ? 

A. Two of them were there. One set is for ornamentation and then 
there were drafts coming in and they put in the other set to keep out 
the draft and there are three sets of doors. 

Q. That is what I thought. In other words, you had three sets 
of doors on January 19, 1956, and I am talking only about the front 
entry, is that right? A. Yes. 

Q. First there are the bronze doors, then another set of doors 
and then another set, is that right? A. That is right. 

Q. With reference to this doorway which was shown to the jury 
on the second floor landing, is it accurate to state that there is no sign 
posted there such as "no admission" or "please do not enter" or any 
sign of that kind? A. There is no sign at all. 

Q. None there at all? A. None at all. 

MR. CHASE: That is all, Your Honor. 


324 BY THE COURT: 


Q. This back entrance that you talked about, you said that it 
was down two flights of steps? A. Yes. 

Q. How many doors do you have to go through to get on the in- 
side of the doors, that is, inside of whatever it enters into? A. You 
go down two flights of steps. I guess they are about four and one-half 
feet wide and you come to a metal barred gate, two barred gates that 
were locked with a chain. 

Q. And if you get past that, then you come to what? A. You 
come to two, I would say, standard doors which, I guess, are maybe 
three or three and one-half feet each, which would make a six-foot 
opening, which is more or less half glass. 

Then where are you? A. In the building. 

Where are you then in the building? A. In the basement. 
The sub-basement? A. No, the basement. 

Then you are inthe basement? A. Yes, that is correct. 

Then is there a door between the basement and what would 


©OHOHLOLO 
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be the first floor? A. Well, you have to go up -- there are 
three or four ways you can get up. There are two elevators that would 
take you to the floors above. : 

Q. Those elevators don't stay in the basement, do they? A. No. 
If you push a button, they come down to you. Then there a or 
five different ways you can get up by steps. : 

Q. The doors that lead to the main floor, are those doors kept 
locked or unlocked? A. Into the entrance? 

Q. From this basement. A. No, ma'am, —e is open 
after you get inside the building. There isn't anything locked a 


sata the vault or something like that. ! 
* * * * 


“BY MR. CHASE: 
Q. Who has the duty of locking these outer metal doors or gates 


with reference to this basement set of doors in the rear? A. The men 
that close the building. | 

Q. Who was it? A. Arthur Williams, I believe, was the one at 

326 that time. I am pretty sure he was. 

Q. Was he under instruction to make sure that those barred gates 
were locked? A. Yes, definitely, because that is the only way that we 
feel a person could gain access by breaking into the building. We were 
the only ones who knew that, of course. : 

Q. So, to play it safe, when you had doors beyond these chained 
gates that were partially glass and, therefore, could be broken, I assume 
over a period of time you had these gated doors with chains, is that cor- 
rect? A. The gate doors were always there but we locked them with a 
chain. We had occasion, when people would come down the steps and 
create disturbances there, and the watchman was not authorized to carry 
a gun, and I thought it was safer for them to lock the gates with the chain. 

Q. So far as you know, on January 19,1956, around ‘i a.m., 
those gates were locked, am I correct? A. Yes. : 

Q. And as far as you know, on that morning, prior to the time 
that entry was made into the building by Chief Carter and Mr. Jacobs, no 


one in your building had gone out, opened the inside door and then, in turn, 
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opened up the chained gates, had they? A. No, they were instructed 
not to do that. 
327 * or * a +d x) * 
WILLIAM J. BRUTUS 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. HEFFELFINGER: 


* * * * * cs * 
* * * 


State your full name, please. A. William J. Brutus. 
Q. Where do you reside, Mr. Brutus? A. The first of April -- 
Q. Where do you reside, where do you live? A. Oh, I thought 
you said retired. I live at 1614 Eastern Avenue, Northeast. 
Q. And how long have you lived in the District of Columbia? 
A. About 15 years. 

328 Q. Directing your attention to January 19,1956, Mr. Brutus, 
where were you employed? A. The Supreme Council at 16th Street, 
Scottish Rite Supreme Council. 

Q. Andin what capacity were you employed? A. I was night 
watchman. 

Q. How long had you been employed by The Scottish Rite Temple? 
A. Ten years. 

Q. And did there come a time when you retired from The Scottish 
Rite, sir? A. I did. 

Q. When was that? A. The first of April, 1957. 

_ Q. Where are you working now, if at all? A. Iam working at 

Catholic University. 

Q. In what capacity are you employed there? A. Watchman. 

Q. Asawatchman? A. That is right. 

Q. Directing your attention to January 19,1956, which is the oc- 
currence of a fire at The Scottish Rite Temple, can you tell us what 
time you came to work that particular evening before the fire, the even- 


ing before the morning of the fire or the morning of the fire? A. Quarter 
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329 after twelve and began my routine work at twelve-thirty. 

Q. In other words, you got there at 12:15 a.m., the mipening of 
the 19th, is that correct? A. That is right. 

Q. And was that your shift that you usually came on, Mr. Brutus? 
A. It was. ! 

Q. When you got there at 12:15, was there any other watchman on 
duty? A. Yes. He couldn't leave until I got there. : 

Q. And did you relieve him? A. I did. 2 

Q. Was that your customary practice? A. Yes, sir. | 

Q. And when you went on duty at 12:15 in the morning, Mr. 
Brutus, were you the only person in the building at that time? A. I was, 
because I had just relieved him. : 

Q. In connection with your duties as a night watchman, in the 
Scottish Rite Building, can you just briefly tell us, in effect, : what those 
duties consist of? A. My duties consisted of just patrolling, that is, 
the whole building, seeing when I first get in the building that everything 
was clear. 7 

330 Q. At the time, what time would you leave in the morning? 
A. Around six o'clock. 

Q. Six inthe morning? A. That is right. : 

Q. Directing your attention to the morning of the fire, January 
19,1956, will you please tell us just what you did from the time you 
went on duty that night, sir? A. I came in from the back that night, 
as usual. Sometimes I would come in from the front if the watchman 
was there. I would ring the bell and he would open the door or some- 
thing like that, but I usually came in from the back and I relieved him 
and, in place of riding up on the elevator, I walked up as I did sometime, 
very often I would walk up. 

Q. You would walk up to the first floor? A. The first t floor, and 
I punched the clock as I walked down the steps going into the basement. 
We had a little bit of a room there where the machine operated the first 
punch. I punched that. 7 


Q. You made your first punches in the basement? A. The base- 


ment. 
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Q. I think the jury knows what you are talking about, but would 
you explain what you did? A. The first thing I did was to wind the clock 
with the key. 

BOL Q. In other words, is there some electrical contrivance in the < 
walls at various spots in the building? A. That is right. 

Q. And then what do you have, a key that you push into this hole? 

A. I come to the clock and the key hangs down and I punch that and make 
that and then I go from there to the other one andI made 11 punches up 
before I got to the Council Chamber. 

Q. In other words, you punched 11 times in the basement? A. No; 
only three in the basement. 

Q. Three in the basement? A. That is right. 

Q. Then from the basement where did you goto, sir? A. I left 
there, left the basement and arrived on the first floor, I mean the elevator 
that you go into the room. 

Q. In other words, you took the elevator from the basement to the 
first floor, is that correct? A. I didn't that night. 

Q. What did you do? A. I made 11 punches. I walked all the way 
up. Suppose I had taken the elevator, as usual, and gone to the top to the 
Council Chamber and come down, but instead of that, I walked up that 
night. 

332 Q. In other words, you made your punches on the basement floor? 
A. The basement floor. 

Q. And then you walked from the basement floor up to the so- 
called first floor? A. Well now, yes. I came out of the ball room, in 
other words, and made the second punch at the top of the stairs and ° 
another little room right back of the elevator which made the third punch ’ 
and then at the big room, after coming out of this room, going on down 
to the -- 

Q. Is that the basement or the first floor? A. No, still in the 
basement. I made 7 punches before I started and then I went up the steps. 
The eighth key in the kitchen there, as I was coming out. ‘ 

Q. We have got you on the first floor. Are you on the first floor? 

A. Well, Iam in the kitchen now. 
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Q. Go ahead. A. I made eight punches, start at the top of the 
steps and the kitchen, then I passed from the kitchen over into the dining 
room and I went then to the left and went right there next to the lavatory 
and made the punch right there and then on down the hall at Mr. Rogers' 
room and made a punch there, went across the dining room 7 made a 


punch there which made the 11 punches. 


333 Q. That is in the basement, is that right? A. That is on the first 


floor now, the first floor. : 

Q. Then where did you go from there? A. I got the elevator out 
of this room, behind Mr. Rogers' office, and then I went to the Council 
Chamber. | 
Q. You say you went to the Council Chamber. That ison the 
second floor, is that right? A. Yes -- well, the Council Chamber is 
on the third floor, I reckon you might call it. The first floor is the main 
floor. 3 

Q. Mr. Brutus, we have been referring -- in other words, we 
have been referring to the Council Chamber, for the sake of clarity, as 
being on the second floor. Actually, you have got the whole first floor, 
isn't that correct? A. That is right. 

Q. And then you go up a winding stairs if you want to ia up 
from this first floor, you go up a big set of marble steps, don' t you? 
A. That is right. 

Q. In other words, I show you Plaintiff's Exhibit 2, ns bro- 
chure, and on page 17, is that the stairway? A. This (indicating) is 
the stairway. 

Q. And that leads you to, in other words, the second floor where 
the Council room is? A. That is right. 


334 * * * :F oS * , 


Q. In other words, you did go into the nie Council room, is that 
CORPOCE? Ax. West ois DO eS bss. be Bae : 

Q. .Did you have.punches to:make-there? A.: I had one swan wd 
I came up on the elevator from the first floor ‘and it is right straight 
back from the elevator. I made one punch there. 
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Q. Was there any evidence of fire in the Chamber at that time? 
A. None at all. 

335 Q. No smoke? A. None. 

Q. Then what did you do from the Council room? A. I made the 
punch and I went across the Council Chamber to the steps where you go 
down and I went half way down and we have another key and from the 
elevator I made that punch and I came back to the steps and then I came 
on down to the Grand Commander's office. 

Q. That is on the first floor? A. On the first floor, and then I 
made that punch there and then I went on down to the lavatory, where 
we have the key in there and then I came back and went across to Mr. 
Kleinkneicht's office, the Secretary, and I made one punch there and 
from there I went around into the Library and I got that one and I came 
back out, stepped on the elevator and came to the basement. 


Q. At that time, when you got down to the basement, Mr. Brutus, 


did you notice or see or smell anything unusual? A. Well, I heard the 
Fire Department before I got down there and there came screaming, in 
other words, whistles and other things like that and I paid no attention 
to it until I opened the door and the smoke came into the elevator. 
Q. That is down in the basement? A. On the basement floor, yes. 
Q. Then tell us what you did after that. A. Then,when I saw the 
336 smoke, I ran around to see where it was coming from and it seemed 
to come out of the room there, the big room. 

Q. Where the ventilators are? A. Where the ventilators are and 
they were open on the floor and the smoke was boiling up right off the 
floor and I thought someone had thrown a cigarette or something in the 
paper and I dashed across -- there was a bucket setting there that they 
had been scrubbing in, and I grabbed that and run in the bath room and 
set the bucket in the tub and by that time, somebody was beating on the 
door. 

MR. CHASE: May we fix the location of this? Where was it he 
got the bucket of water? 

BY MR. HEFFELFINGER: 
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Q. Tell us again, Mr. Brutus, where you got this bucket. In 
other words, there is a bath room in the basement, is that correct? 

A. There is a bath room there. As I came off the elevator, I came 
right down the hall -- | 

THE COURT: Was this in the basement, now? 

THE WITNESS: That is right. 

THE COURT: All right. 

THE WITNESS: Came off the elevator and saw the sedis: The 
boys, they have a room there where they keep their scrub buckets and 
they had one of those scrub buckets setting there on the floor. I grabbed 

337 that scrub bucket up and put it into the bath tub and turned the 
water on and didn't even get the bucket out before the officers were 
beating on the door. : 

BY MR. HEFFELFINGER: ! 

Q. Beating on the door; which door are you selerrilg to ? 

A. Iam referring to the door to the left that comes into the basement 
down these stairs. ! 

Q. Is this the door (indicating) you have to come down two flights 
of iron steps to? A. That is right. | 

Q. And are those the doors that have the glass in them? A, That 
is right. 

Q. And iron gates that swing out from them? A. That is right. 

Q. And you say when you heard this pounding, you went to the 
door? A. Pounding on both places. When I came out at that time, on 
the front door of the entrance there and here at the back door the two 
officers, they were beating. | 

Q. Did you open that back door? A. I had to do it. Naturally, 
that is the first thing I did. 

338 Q. Then who did come in that = aOR if you know, sir? 
A. Two officers. 

Q. Two policemen? A. Yes, sir. 

Q. Were there any firemen, if you know? A. No, nobody came 
there. The firemen -- 
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Q. We will come to that. Then when these policemen came in 
the back door, what did you do? A. They went over immediately to the 
elevator. They ran to the elevator to go outside thinking they had the 


main elevator. 

Q. In other words, they got in the elevator, the freight elevator? 
A. The freight elevator, andI got in there with them. I didn't know what 
they were doing. I thought they knew where they were going but they 
didn't. We got to the top of the steps and this was going on outside and 
we came back and naturally I had to run to show them where they could 
get the other elevator upstairs. 

Q. Did you get in the elevator with them? A, I did. 

Q. What floor did you get off the elevator at that time? A. I got 


339 off on the Council Chamber floor, the Council Chamber. 
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Q. Were these policemen with you at that time? A. That is right. 

Q. Then, what did they do, if you know? A. Well now, the tele- 
phone was ringing when I left, when we run through to put them on the 
elevator, the telephone was ringing, everything was going on at the same 
time. I carried them to the top of the steps and they continued up and I 
came back. 

Q. To the first floor? A. That is right. My boss was on the 
phone and by the time I got on the phone, he hanged up and I came back 
to the elevator and came up, you know, the stairs, the way they went, 
trying to join them. 

Q. Atthat time, did these policemen go down and open the front 
door or did you open the front door? Tell us what happened then? 

A. Well, I don't know what happened there, where I opened that front 
door. 

Q. You did open the front door? A. I don't know. 

MR. CHASE: No, he says he doesn't know. 

THE WITNESS: I don't know. I am not sure whether I opened the 

front door but, in the confusion, I could have opened that door, but, 
anyway, the door was open. 

BY MR. HEFFELFINGER: 
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@. And then the firemen entered at that time? A. That is right. 
Well, the firemen, one was already up there. I went on up the stairway 
trying to follow these officers and naturally the firemen had came in 
from the ground floor and came in to the first floor there. _ 
Q. In other words, firemen were in the building. Did you actually 
see them as firemen, as such? A. Yes -- I hadn't seen him, you know, 


the police -- I saw one man, the one that fell down in the place there, in 


the pit there and he was over top of him. 

Q: In other words, did you go up to this area where this fireman 
had fallen in this pit? A. I did. : 

Q. Were you there when they took the fireman out of this pit? 

A. No, I didn't lose any time because I was busy trying to serve, you 
know. : 
Q. And then did you remain there in The Scottish Rite Building 
until your tour of duty was concluded that morning? A. All night, yes, sir. 
MR. HEFFELFINGER: I have no further questions. _ 
CROSS EXAMINATION 
BY MR. CHASE: 

Q. Mr. Brutus, that building was all locked up that night, it was 
always locked up, wasn't it? A. Yes. 

Q. That is the way the building was run? A. Yes. 

Q. Nobody could get in? A. No. 

bd x + ae 

BY THE COURT: 

Q. Mr. Brutus, when the front door bell rings, when somebody 
presses the front door bell, where abouts in the building does the bell 
ring? A. Well, it is supposed to sound all over the building, that 
front bell, because it is an alarm. : 

Q. It is supposed to sound all over the building? A. Yes, that is 
right. You would hear it clearer in front than you would coming from 
the back because it is a louder bell and it is a bigger bell, seemingly. 

It might make the same connection or something like that, but that big 
bell--no, that big bell from the front door would sound louder than the 
small bell at the back door. 
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Q. Do you mean by that, if the front door bell was pressed that 
342 you would hear it no matter where you were in the building? A. 


Yes, that is right. 

Q. Did you hear other sounds outside? Did you hear other sounds 
atall? A. Yes, that is right. 

Q. You say you could hear them? A, Yes. You mean at that 
particular time or always? 

Q. Yes, I meant at that time. Did you hear sounds on the outside 
of the building? A. Yes, I heard the fire bells and everything, the fire 
horns. 

Q. What is the first thing you heard of these noises in connection 
with the fire? A. The noise which I heard was the firemen coming in. 
When I came out of the library, I heard this big wagon, the trucks, and 
I didn't know whether they were coming there or going by, as they are 
running by there all the time and making a noise like that, but I thought 
on it after I got to the bottom, I thought on the way to contact this fire- 
man when he saw the smoke -- 

Q. I think you have answered the question. Is there a bell on the 
back of the building? A. Yes, there is. 

Q. When that bell is pressed, where do you hear it? A. You hear 

343 it anywhere downstairs. 

Q. Anywhere downstairs? A. Well, I think you would be able to 
hear it upstairs, too, yes. 

Q. And, yet, you say the first thing you heard was these men 
pounding on the door. You didn't hear the bell ring, the back door bell 
ring? A. No, didn't any bell ring. 

Q. You didn't hear any bell ring? A. Not any bell ring that night, 
nothing but the fire trucks in the street. There wasn't any bell. 

6 * # * * * cs 

BY MR. CHASE: 

Q. Mr. Brutus, I want to be sure I understand your testimony. 
The first people you let in, as you remember, were policemen? A. That 
is right. 

Q. Through the back? A. That is right. 
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m * * a * * | * 

Q. What did you open to let them in? A. They stayed outside 
until they came down the steps to the landing there, down the steps to 
the basement door where they come in, the iron doors were there and 
then another door. | 

THE COURT: Did you undo the iron doors? 

THE WITNESS: I did. Ihadto. They couldn't get in without that. 

BY MR. CHASE: 

Q. What was your answer? A. They couldn't get in without me 
opening the door. 

Q. As I understand it, you went around and punched the clock in 


345 the basement at the various posts, and on this particular morning, 


you walked upstairs and you punched the clock at several places, isn't 
that correct? A. Iusually, at times -- 

Q. What did you do this night, sir? We have been talking about 
this particular night and not what you usually did. A. I did that, just 
what you said. | 

Q. You did walk upstairs? A. Walked upstairs, yes. : 

Q. How did you get up to where the Grand Council Chamber is, 
where the draperies are and where the ceremonial functions are held? 
Did you go up there by the elevator or did you walk? A. I punched eight 
punches before I got to the elevator behind Mr. Rogers' door and then I 
taken the elevator there after punching 11 times went to the Council 
Chamber and then I was right in front of this place where it caught afire. 

I made one punch there in the Council Chamber. That made the 12 punches. 
Then I left the Council Chamber and got back down, half way, and got 
another one and then the next punch was in the Grand Chamber office. 

Q. Did you walk from the Grand Council Chamber down to the 
Grand Chambers office? A. I did. : 

346 Q. Was it at that time that you heard this noise outside that 
sounded like fire engines out in the street? A. Not until I went across 
into Mr. Kleinkneicht's office. : 

Q. He is the Assistant Secretary and the father of the young man 
who has been here, am I right? A. That is right. 
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Q. You went in the Grand Council Chamber to the Grand Com- 
mander's office and then to Mr. Kleinkneicht Senior's office? A. That 
is right. 

Q. And it was while you were there, and this is on the firstfloor, 
that you heard the fire engines, is that correct? A. That is right. 

Q. Am TI right about that? A. When I went into the Library, I 
heard it then. 

Q. Did you go into the Library before you went into Mr. 
Kleinkneicht's office? A. No, that is the last. 

Q. While you were going from Mr. Kleinkneicht's office to the 
Library, you heard the fire engines outside? A. I did, that is right. 

Q. You punched the clock then in the Library, didn't you? A. I did. 

347 Q. That would be what, the 13th punch? A. The last one. 

Q. Number 13 punch, is that right? A. I think itis. Let's see, 
there are 11, 12, 13 -- no, there are 14 punches. 

Q. All right, sir. We are now in the Library and where did you 
walk from there, from the Library to where? A. I came out of the 
Library, making my last punch in the Library, as always, and came 
and taken the elevator then down to the basement. That is when every- 
thing started. 

Q. Let's get this clear. Where is the Library located, on the 
first floor? A. On the first floor. It is the north corner. What would 
you call that? 

Q. Over on the 16th and S Street corner, does that help? A. Yes. 

Q. Is that right? A. Yes. 

Q. Over on the 16th and S Street corner? A. Yes. 

Q. That would be the northwest corner of the building? A. Yes, 

I would consider it that. 
348 Q. Then the elevator, though, was more to the middle of the 
building, wasn't it? A. That is right. 

Q. East of that? A. That is right. 

Q. So you walked, after hearing the fire engines, from the Library 
over to the elevator, is that correct? A. Don't get me confused. 

Q. Iam not trying to. I am trying to help you and help myself, too. 
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A. Iheard that fire about half way out of the Library and coming to the 
elevator. : 
Q. As you walked to the elevator? A. That is right. | 
Q. How far is it, roughly, from the Library to the elevator, just 
roughly. A. Well, from where I punched the key? , 
Q. Yes. A. Well, I will say maybe 50 yards or something like that. 
Q. And then you got in the elevator and went downstairs, is that 
correct? A. That is right. | 
Q. Let's see if this will help us a little bit, Mr. Brutus. I show 
349 you page 21 of the brochure of The Supreme Council. You see this 


























picture of this elevator door (indicating)? A. Yes. 

Q. You see this door that goes upstairs (indicating) ? A Yes, 
that goes upstairs. 

Q. Was this the elevator that you got on and went downstairs? 

A. That is right. 

Q. It was that elevator you took to go downstairs? A... ‘That is right. 

Q. Do you want to look at this some more? A. No, I want to 
straighten this out. You see, this is not the Library. I don't come down 
on the first floor from that doorway. 

Q. Iunderstand. You had walked some distance from the Library 
to this elevator? A. The Library, you know, right on the floor there 
(indicating) and you go to the left, come out of the office there and go 
around to the left. : 

Q. When you got into the elevator, it took you to the basement or 
sub-basement, is that correct? A. Sub-basement -- if you want to call 
. it the sub-basement, that is the last basement floor where they come in 
. from the outside. | 
350 Q. When you got down there, what did you do then, sir? A, When 

I got down there -- you mean I came into the elevator? : 

Q. No, after you got out of the elevator, what did you do? A. On 
the last floor, I saw the smoke piling up from somewhere, or in the hall, 
and naturally I run to find out and it was the little room, the other way, 
the room where they scrub and there where we sit and it was coming out 
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of that room there and I saw the bucket setting there and, "well," I said, 
"somebody done throwed a cigarette in there and set everything afire” 
and I went and got a bucket and put it in the bath tub and run the water in 
there and at that time the officers and everything was coming down and 
I run and let them in and then the phone was ringing. 

They went up, as I first said, on the outside thinking they were 
going upstairs. They came back and we taken the elevator and I taken 
them up to the floor that you just showed me and I came back and they 
continued up the steps. 

Q. You were down in the basement after you came down in the 
elevator. You were back on the 15th Street side of the building, weren't 
you? A. That is right. 

351 Q. Were you trying to locate the fire? A. Yes, that is when I run 
and grabbed the bucket. The smoke was pouring out of the vent and I 
thought it was something there that had been set afire. 

MR, HEFFELFINGER: Did I understand you to say the smoke was 
pouring out of the vents, the vents? 

THE WITNESS: That is right. 

BY MR. CHASE: 

Q. Is it fair to state that at that time you were looking for the fire 
down here where you were and that you deemed what was going on out- 
side of the building was none of your affair? A. That is right. 

* * * * * * * 

LAVADA FAYE VOSS 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. HEFFELFINGER: 


* * * * * 


Q.* + 

Will you'state your full name? A. Lavada Faye Voss. 

Q. Andis that Miss or Mrs.? A. Miss. 

Q. Where do you live, Miss Voss? A. At present, I live at 
1317 Fort Myer Drive, Arlington, Virginia. 
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Q. Directing your attention to January 19, 1956, where were you 
living at that time? A. 1801 Sixteenth Street, Northwest, Washington. 

Q. And is that in some apartment house there? A. The Somerset 
House. 

Q. Is that on the northeast corner of 16th andS? A, toe, it is. 

Q. And is that located directly across from The Scottish Rite 
Temple? A. Directly across S Street, yes. ! 

Q. I show you Plaintiff's Exhibit, a photograph, No. is and ask 
you if you can point out there where the apartment house and the Temple 
are, if you will. A. Surely. This (indicating) is S Street. This (indi- 

353 cating) is the house of the Temple and this iil is the apart- 
ment where I lived. 

Q. Is the apartment front right there on S Street? A, No. That 
is the reason I moved. My apartment was on the alley. 

Q. The front is on 16th Street? A. And there is an entrance on 
S Street. 3 

Q. Directing your attention to January 19, 1956, where were you 
employed at that time, Miss Voss? A. The Supreme Council, 33rd Degree. 

Q. And in what capacity were you employed there? A, Secretary 
to the Sovereign Grand Commander of The Supreme Council. 

Q. And how long had you been so employed at that time ? A. Iwas 
employed in 1953. 

Q. And are you still employed there? A. Yes, Iam. 

Q. Directing your attention to the early morning of January 19, 
1956, Miss Voss, did you learn of any fire over in The Scottish Rite 
Building? A. Yes. | 

Q. Tell us how you found out about it and what happened. A. I 

354 received a call from the resident manager of the apartment house. 
She said, "I thought you would like to know the Temple is on fire. 
Q. What did you do at that time? A. I grabbed my coat and ran. 


Q. Was this some house coat or what coat? A. My rain coat. The 


same one I have on today. 
Q. Tell us what you did from that point on, Miss Voss. A. Well, 
I ran out of the apartment house and across the street whe re they were 
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unloading the equipment from the fire truck. 

Q. And at that time, can you tell us how many pieces of equip- 
ment were there that you saw? A. I believe at the time that I ran out, 
there was only one fire truck. 

Q. Tell us what you did or what went on from that time on, if you 
will. A. AsIsay, they were unloading the equipment and I ran across 
S Street. I was the only one who went across the street. I talked to the 
firemen and the firemen were discussing how they were to get into the 
building. 

Q. What did you do? A. I said, "I work here and I can tell you 
how you can get in.” 

355 ad ae * os K * cd 

Q. Can you identify by name any fireman that you talked to? 
A. No. We didn't exchange names. 

* * * a * ak * 

THE COURT: How many firemen were present? 

THE WITNESS: I would say there were five or ten firemen un- 
loading the equipment when I ran across the street. 

MR. CHASE: Can you fix the time? 

BY MR. HEFFELFINGER: 

Q. Can you fix the time? A. Yes, the time of day -- I had just 
come in and retired when I received the call about the fire, so I would 
say it was 12:30 or maybe a quarter of one. I don't know how long it 
took me to get ready for bed. 

Q. What did you tell the group of firemen at that time, Miss Voss, 
about how to get in the building? A. I told them how they could get in 
the building and go to the front door or back door and when I saw them 
putting the ladders up, I told them not to go that way. 

356 Q. Why did you tell them that? A, Because it was my under- 
standing there was a moat around the Temple. 

Q. I show you Plaintiff's Exhibit No. 4 and ask you if that is the 
moat that you are referring to. A. No, itis not. This is the moat that 
is around the bottom of the Temple. I was referring to a moat which I 
thought was around the top of the Temple. 


—— 
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Q. With reference to this moat, as you described it, above this 
area on the Temple, had you ever at any time, during the course of your 
employment, ever been up on the building to this moat area which you 
described? A. No, I had not. : 

Q. After you had told the firemen about ringing the bell and so 
forth, did the firemen, to your knowledge, leave you and go to either 
the front or the rear door to ring the bell? A. No, they didn’ t pay any 
attention to me. 

Q. Were you there when they put up this ladder to the 8 Street 
side of the building to get up to it? A. Yes, I was. | 


Q. And you were there when that ladder was first sais up there? 


A. Yes, Iwas. They were putting the ladder together. 

357 Q. And how long a period of time did you remain there, Miss 
Voss? A. The total time I spent at the Temple was until about six 
o'clock in the morning. 

Q. In other words -- A. I didn't leave until practically every- 
one had left. 

Q. In other words, did you stay on the outside? A. No, I went 
in the Temple as soon as they would let me in, because there was no 
one else in authority there so I wanted to go in. : 

Q. How did you enter the Temple? A. Through the front door. 

Q. Can you tell us, just briefly, what you did around there until 
six o'clock in the morning when you left? A. I made several telephone 
calls to those who are in charge of the Temple. Most of them had al- 
ready been notified but I felt I should notify them. 

Q. Do you recall who you did call? A. Yes, I called Dr. Young 
and I called Mr. Kleinkneicht, Jr. 

MR. HEFFELFINGER: I have no further questions. 

CROSS EXAMINATION 
BY MR. CHASE: | 

Q. Let's see, Miss Voss, you had been out on this particular 

358 evening and, as I understand your testimony, you got back home to 
your apartment in the Somerset House around 12:30, is that correct? 
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A. No, indeed. I got home before midnight. 

Q. Oh, before midnight, and you think you retired between 12:30 
and 12:45? A. As soon asI arrived at home, I started getting ready to 
retire and I don't recall exactiy how long it took me. 

* c 3 aK * x ak XK 

Q. Give us the substance of what you said about 12:30 or 12:45. 

A. I said I had been out that evening and I came in shortly before mid- 
night and I received a telephone call about 12:30 or 1:00 o'clock, shortly 
after I retired. 

Q. This call came from the receptionist who was on duty? A. No. 
The call came from the resident manager of the apartment house. 

359 Q. And after receiving that call, I take it that you dressed? 
A. No, sir. 

Q. You put on your rain coat? A. That is right. 

Q. And you proceeded downstairs? A. That is right. 

Q. When the resident manager of the apartment house called you, 
I assume the call was direct to your apartment, is that right? A. That 
is right. 

Q. And did she tell you that there were fire engines or a fire 
engine out in the street and the Temple was on fire? A. She said, "I 
thought you would like to know the Temple is on fire." 

Q. Did she say that she had noticed it was on fire or that she had 
heard the fire engines? A. No, sir, I say the same thing. She said, 

"I thought you would like to know the Temple is on fire." 

Q. Then it was that you proceeded downstairs, is that correct? 
A. Yes, as soon as I put the receiver down. 

Q. You walked downstairs? A. No, indeed not. Iran. I grabbed 
my coat and ran. 

360 Q. And when you got downstairs, you saw a fire truck? A. Yes, sir. 

Q. Where was that truck parked? A. In the middle of S Street. 

Q. On what side? A. In the middle of S Street. 

Q. On what side? A. It was on this side of 16th Street, between 
15th and 16th Street on S, in the middle of the street. 
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Q. Right in the middle of the street? A. Yes. 

Q. And how many men did you see were working around that par ti- 
cular piece of equipment? A. I didn't say they were working around 
the equipment. At the time I arrived, I judge there were between five 
and ten men who were dragging hose and the ladders. : 

Q. Did you see a Chief's car? A. Not at that time. 

Q. Did you see a Chief's car later? A. Yes, sir. 

Q. How many chiefs’ cars did you see that night? he I don't know. 
You asked me if I saw the Chief's car. I sawacar. ! 

Q. Where did you see it? A. The middle of S Street. 

361 * * * ak oe ak * 

Q. When did you see the Chief's car on S Street? A. It was after 
I was across the street. : 

* x a « a * ae 

Q. When you came out of the apartment house, which door did 
you use? A. Which door in the apartment house ? | 

Q. Yes. A. The front door. 

' Q. Does that face on 16th Street? A. Yes, it does. 

Q. Did you walk down toward S Street? A. I didn't walk. I ran. 

Q. Did you run down? A. Yes, I ran across S Street. 

Q. You were very excited, were you? A. As excited as you 
would be if you heard the Temple was on fire. | 


Q. I just want to get the situation. Is it fair to say that you ran 


and you were excited? A. Iran, yes. 

Q. You were not excited? A. I was not upset. 

Q. You were not disturbed? A. No. : 

Q. You were running because you were interested in the fact that 
the Temple was on fire? A. I was very interested, yes. 2 

Q. You didn’t make a telephone call at that time to anyone in 
charge of the Temple, did you? A. Not before I went out, no. 

Q. When you got out there, you say that men were pateing a ladder 
up? A. No, they were unloading. 

Q. What piece of equipment did they take off first, as you observed 
it? A. I didn't pay any attention to what they were doing with the truck. 
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363_ I ran across the street and the truck was to my back. I was 
364 watching the firemen who were on the Temple property, the side- 
walk and the Temple property. 
* * * * a oe * 
365 Q. You came to learn, I suppose, that the fire was in the 


draperies and the furnishings? A. I saw the fire. 

Q. Will you please let me finish my question. You came to 
learn that the fire was up in the Grand Council room and that the draperies 
and other property up there burned, did you not? A. I saw the fire. I 
knew where it was. 

Q. When did you first see the fire? A. The minute I walked out 
of the front door of my apartment house. 

Q. And you looked up from the S Street side and you saw smoke 

366 and fire up in the Grand Council Chamber, did you? A. I don't 
recall seeing any smoke but I saw fire. 

Q. Where did you see that fire? A. In the windows. 

Q. Would those be the large windows that sort of go around the 
Grand Council Chamber? A. Yes. 

Q. Is that correct? A. Yes. 

Q. And you say that, as far as you know, the fire was put out 
before the 16th Street door was opened, the large bronze doors? DolI 
state it accurately? A. So far as I know, the fire was out before they 
opened the 16th Street doors. 

Q. As Iunderstand your testimony, you went up to the firemen 
and introduced yourself, did you? A. Not by name. 

Q. You identified yourself? A. Yes. 

Q. And do you know the name of any fireman to whom you spoke? 
A. No. As I stated, we did not emhange names. It was hardly the ap- 
propriate time to exchange names. 

| Q. Yes. What is it that you say that you said to these firemen? 
367 *x * * * * x * 

Q. Did you tell the firemen there was a moat around the Temple 

or did you tell the firemen that there was a hole up there? Which was it? 
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A. I feel reasonably sure that, on that night, I used the word "hole" 
instead of ''moat." : 

Q. Were you referring to the hole through which you later learned 
Mr. Jacobs fell? A. I thought that there was a moat all the way around 

368 the Temple at the top, the same as there is at the bottom right 
outside my office window. 

Q. You were wrong about that, weren't you? 

MR. HEFFELFINGER: What do you mean, she was wrong about it? 

MR. CHASE: Let her answer the question. 

BY MR. CHASE: : 

Q. It is clear to you? A. I don't understand the question. 

Q. You were wrong when you thought there was a moat around 
back of the columns that was similar to the moat that was around your 
office, weren't you? A. I believe that there is not a moat all the way 
around, but there is a moat. ; : 

Q. Well now, let's see if we can't clear this up, Miss Voss. I 





will show you what have been received into evidence as Plaintiff's Ex- 
hibits 4-F and 4-E. Are you able to locate your office by looking at those 
photographs? A. I believe this (indicating) is my office aa here. The 
second window from my left is my office. | 

Q. Iam trying to move as fast asI can. I am going to have it 
marked. Put your initials there, "L. V." at your office. A. May I 
ask a question, please? : 


369 MR. CHASE: I haven't any objection, Your Honor. 
THE COURT: Very well. 
C THE WITNESS: If I am not sure which window it is, may I put it 


between the two windows? I cannot tell how many windows there are. 
My window is the third and I can't tell, but my office is the third window 
from the front and I believe that this is it (indicating). | 

* ca * * ae x * ! 

Q. Now, these pictures that I am going to hold up here, so every- 
one can see them, at this point here (indicating) which has been initialed 


by you, Miss Voss, is the general location of your office and the well or 
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the area shown below is what you call the moat, m-o-a-t, am I right? 

370 A. I believe your spelling is right. 

Q. Well, apart from my ability to spell, and it isn’t always too 
good, frankly, this is the well or the moat that you are talking about 
outside of your office window, isn't that correct? A. That is the hole 
in the ground outside my office window, yes. 

Q. That you referred to as the moat? A. When? 

Q. Today. A. No. I said there was one around the top of the 
building, the same as that one you are showing me. 

THE COURT: He is asking you now about this particular one. 

THE WITNESS: Sure, I referred to that today as the moat. 

MR. CHASE: Yes. 

BY MR. CHASE: 

Q. When the firemen put their ladder up, they put it up over the 
moat to this point on the top of the photograph here (indicating), isn't 
that correct? A. I believe it is, yes. 

Q. Your office is on the S Street side, is it not? A. That is right. 

* me * * * * * 

372 Q. Going back to your conversation with reference to what you 
said to these firemen, whoever they may have been, is it your testi- 
mony that you said, "Don't go up there because there is a moat" or 
"Don't go up there because there is a hole"? A. AsI stated to you, 
when you asked me the first time, I believe on that night I used the 
word "hole”’. 

Q. You didn't know that one of the grilles had been left off the 
walkway in back of the columns in the area approximately to the door, 
did you? A. Would you repeat the question, please? 

MR. HEFFELFINGER: Describe where you are talking about, Mr. 

373 Chase, if you will. Show her a photograph or something that you 
are referring to. 

MR. CHASE: I will repeat the question. 

MR. HEFFELFINGER: All right. 

BY MR. CHASE: 
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Q. I say, you didn't know early on this Thursday morning, 

January 19,1956, that the grille or grating immediately approximately 
to the door up in the walkway behind the columns had been left off, did 
you? A. I didn't know that there was any grille or grating at any place 
up there. 7 
Q. So that we can be clear for Her Honor and the ladies and 

gentlemen of the jury that you weren't telling these firemen, as a group, 

to watch out for a particular hazard or a particular dangerous condition 

or a particular pit or hole or well or shaft, were you? A. Yes, I was. 

Q. Did you know that there was a hole up there? A. I thought 
that there was a moat all the way around the top of the Temple the same 
as there is outside of my office window and I was warning them of that 
danger. I didn't know that there were any grates anywhere down below 
or up there. 

Q. So what you were doing, in your own mind, as I understand 

374 your testimony, as you addressed these men, was telling them 
that you believed that up in back of these columns above that first floor 
level there was a condition similar to this condition which is shown on 
photographs 4-E and 4-F, is that a fair way to put it? A. I didn’ t tell 
them that I believed there was. I said there is. 

Q. But at that time you thought that the area behind ai columns 
was identical with that which is portrayed as the moat in 4-E and 4-F on 
the ground floor outside of your office window, isn't that correct? 

A. Yes. 


Q. Have you ever seen the grates or grilles off the moat that is 


represented in 4-E and 4-F? A. I didn't know there were any there. 

Q. Hadn't you looked out your window? A. Indeed I have. Out- 
side my window, there is a hole in the ground. 

Q. And you knew that was there? A. Yes. 

Q. Did you know the grilles were there? A. There aren't any 
grilles outside my window. 

Q. Did you know that any part of the moat was covered? A. No, 
I did not. 
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375 Q. So that I can be clear, it was your idea that there was a condi- 
tion similar to the condition outside of your office window that you had 
in mind when you made the statement that you did, is that correct? 
A. That is right. 

Q. Miss Voss, on your testimony that one piece of equipment 
was there, did there come a time when other equipment came there? 
A. Yes, I think another fire truck came. 

Q. How many fire trucks were there altogether that night? 

A. I recall having seen at least two on S Street. 

Q. Yes. Did you see any on 16th Street? A. There may have 
been one on the corner of 16th and S. 

Q. Would it be fair to say that there were, in your opinion and 
on your recollection, about three or maybe four pieces of . equipment 
around there? A. I wouldn't say there were four, no. I would say 
there were two on S Street and there may have been one which came to 
the corner of 16th and S. I believe they told me later it came from 
another fire station. 

Q. Ihave asked you this, but I want to be clear. You say you saw 
a chief's car, you say, on S Street? A. Yes, I think I did. 

376 * * * ss * Mt * 

Q. Did you see any hose stretched out on 16th Street up the 
entryway towards the bronze doors which make the front entry to the 
building? A. No, I thought all the activity was on the S Street side. 

Q. After you had this little chat with the group of firemen, what 
did you do? A. I stayed where I was until I was ordered away. 

Q. Who ordered you away? A. A policeman. 

Q. Did he tell you to get back? A. To get back where you belong 
and I told him I belonged where I was, that I was trying to tell them how 
to get in the building. 

Q. And as you understand it, they never did make entry in the 
16th Street bronze doors and they went up through the S Street side, is 
that it? A. So far as I know, the 16th Street doors were not opened 

377 until the fire was out and I went in as soon as they would let me. 
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Q. Don't you know that the hoselines were brought in the 16th 
Street door under the direction of Chief Kay and men went up through 
the grand lobby, through the atrium into the Grand Council Chamber 
and extinguished the fire on those draperies? A. When I went in, there 
wasn't any hose there. 

Q. Was there a lot of noise around after you got down bi the 
street there? Was there much racket? A. Iam sorry, I don't know 
what you mean. 

Q. Was there a lot of noise and excitement? A. The firemen 
were excited, yes. | 

Q. Don't you know that there were as many as 19 or 20 pieces of 
equipment around that building in the course of 15 or 20 minutes ? A. I 
didn't see it. ! 

Q. Did you have your glasses on? A. As a matter of fact, I didn't. 


Q. Do you think that was the reason why you may not have seen 
them? A. No, I wasn't looking to see how many pieces of equipment 


they had. I was watching the fire. | 
* * * * * * * 


380 Q. Exactly. As you were standing there, as you came down with 


381 


only that one truck there, whatever men were there, did you ever start 
out yourself and go over to 16th Street to the front of the building and 
push the bell? A. Why should I go there when all the men were where 
I was? 


* * * * * * x 


MR. HEFFELFINGER: That is the defendant's case, your Honor. 

THE COURT: Mr. Chase, do you rest? 

MR. CHASE: I have nothing further. 

THE COURT: Members of the jury, you are excused now until 
tomorrow morning and you will remember the usual admonition and you 
will please not come back into this room after you leave here, You may 
pass quietly out of the room. : 

(Thereupon, the jury left the court room.) 
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MR. HEFFELFINGER: Your Honor, on behalf of the defendant at 
this time, and for the purposes of the record, I renew the motion for a 
directed verdict at the conclusion of the entire case on the same grounds 
which I advanced in connection with my motion for a directed verdict 
at the close of the plaintiff's case. 

THE COURT: Very well. I will deny the motion. 

* * * * * *x * 

384 THE COURT: Do you want to say anything about the plaintiff's 
requested prayer number one? 

MR. HEFFELFINGER: Your Honor, I think, as far as it goes, 
it is all right, but I think probably there should be added that when he 
enters, it is a duty that he owes to the public to enter. In other words, 
he was privileged to do so, but it is a right that he has by law and that 
his duty in entering is a duty owing to the public. 

THE COURT: Well, of course, those people that are in the house 
are members of the public and the property owner is a member of the 
public. You want the public brought in? 

MR. HEFFELFINGER: I think it should be, yes, Your Honor. 

THE COURT: You are willing that the jury be told that there was 
a known dangerous condition of which the defendant had notice and which 
might cause harm to the person privileged to be on the premises? 

MR. HEFFELFINGER: Your Honor, I must object to that. I 
think this is for the jury to determine if it is a known dangerous condi- 
tion. I don't think the Court should tell them that. 

385 THE COURT: The thing about it is that the point at issue is 
whether it was a hidden or concealed dangerous condition or whether it 
was an unconcealed dangerous condition. Maybe it would be better to 
say, ‘The Court instructs you that the condition of the" -- 

MR. CHASE: MayI interrupt Your Honor? Would it help if I 
were to excise the word "danger" ? 

THE COURT: "The Court instructs you that there was a known 
condition" ? 

MR. CHASE: I think that meets everybody's point. 


A 
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THE COURT: You have no objection to that, Mr. Heffelfinger? 

MR. HEFFELFINGER: No, Your Honor. ; 

Of course, Your Honor, the latter part, "which wii cause harm 
to persons privileged to be on the premises," I object to that part of it. 
I have no objection to, "that there was a known condition of —- the 
defendant had notice" period. ! 

THE COURT: Mr. Chase, just before the last line, I will say, 
"That is to protect the public.” 

MR. CHASE: May we add, "as well" because, in the previous 
sentence -- : 

THE COURT: "to go on the premises of the sitio and in- 
386 stead of saying "to protect life and property," say, in the next to 
the last line, "The Court instructs you that the plaintiff, Mr. Jacobs, 
had the right to go on the premises of the defendant to protect the public, 
including the defendant's property and employees." : 

As a matter of fact, in my general charge I tell them that the 
corporation is responsible for the acts or omissions but that last para- 
graph, as I propose to reword it, is that agreeable? 

"The Court instructs you that the plaintiff, Mr. J acobs, had the 

right to go on the premises of the defendant to protect life and 

property, that is, to protect the public, including the defendant 
and its property" - : 

MR: CHASE: "and employees." I think that spells it out. Iam 
satisfied with that. 

THE COURT: I think I will leave this business out, aa which 
might cause harm to persons privileged to be on the premises. ad 

Mr. Chase, I don't think this number two or number three are 
complete in themselves. 

MR. CHASE: I think three should come first and then two upon 
reevaluation. : 

THE COURT: I don't believe that three is complete. : doesn't 

mention anything about probable cause and injuries so I will grant 
three, in substance, and I will cover it. ! 
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MR. CHASE: May we agree that Your Honor will not instruct on 
proximate cause in this case? I don’t understand that there is any proxi- 


mate causation in the case. 

THE COURT: I have to tell them what proximate cause is because 
they might think what Mr. Jacobs did or did not do was the proximate 
cause. In other words, they might take the position that this was not a 
concealed danger and he could have seen it by the exercise of reasonable 
care and they could find that his failure was the proximate cause. 

I mean, it is possible for them to find it so I don't think I can 
eliminate proximate cause. 

MR. CHASE: I confess that the area of discussion is certainly 
metaphysical, to put it mildly, in the written law. I had thought there 
was no question in this case of what caused the injuries. We do have an 
allegation of | negligence on our part. 

THE COURT: No, it is what negligence was the proximate cause 
of the injury. That is the point, whether the negligence of the defendant 
or whether it was the negligence of Mr. Jacobs in walking in this place 
and not seeing the hole. I am not suggesting that Mr. Jacobs was negli- 
gent, but it is a question of fact that the jury has to determine. It is not 

388 my function to determine it. 

MR. HEFFELFINGER: Your Honor, I object for the record to 
plaintiff's prayer number three as drawn and, naturally, I will object to 
any prayer that Your Honor may give in connection with number three 
that may be in substance because you notice, in the submitted plaintiff's 
prayer number three, in the last four lines, "and you further find that 
the defendant failed to exercise reasonable care." 

I submit, Your Honor, that that is not-- 

THE COURT: Here is what the restatement says in Section 345: 

"A possessor of land is subject to liability for bodily harm 
caused by a natural or artificial condition thereon to others who 
are privileged to enter the land for a public or private purpose, 
irrespective of his consent, if he (a) knows that they are upon the 
land or are likely to enter it in the exercise of their privilege, and 
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"(b) knows of the condition and realizes that it involves an 
unreasonable risk to them and has no reason to believe that they: 
will discover the condition or realize the risk, and 7 
"(c) fails to exercise reasonable care 
(i) to make the condition reasonably safe or : 
"(ii) to warn them of the condition and the risk involved 


therein." 

This statement is simply, to my mind, another way of baying that 
if there is a concealed danger or a hidden peril. That is what this says 
because it says, "an unreasonable risk"' and one which he would have no 
reason to believe that the firemen would discover. ! 

MR. HEFFELFINGER: But, Your Honor, it goes on in comment 
"(c)" -- in other words, I contend, Your Honor, that this language 
applies to what is known as a socal gratuitous licensee. It goes on to say: 

"A possessor's duty to warn gratuitous licensees of dangerous 
conditions known to him is based on his invitation or permission 
and the likelihood that it will cause the licensee to enter the land 

and ignorantly encounter the dangerous condition." 2 

I submit this Restatement of Torts applies to the law of a social 
invitee or what is commonly known as a gratuitous licensee. | 

THE COURT: A gratuitous licensee, they define that as they are 
without any invitation. Anyway, the illustration they give is this: 

390 "1. The road which gives access by day and night to busi- 
ness and other visitors to A's factory is to his knowledge in 
dangerous disrepair. He permits the electric light which should 
disclose the defect to get out of order. The factory catches fire, 
and while the fire engines are on their way to the fire, the engine 
runs into the bad repair and upsets, harming B, a member of the 
city fire department. B can recover against A." | 
That is what they give to illustrate what they have said up here 

(indicating). They are talking about a fireman. | 

MR. HEFFELFINGER: For the record, I do object to the instruction 

that you will give to the jury in that fashion. 
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THE COURT: AU right. 

I am going to deny two and three, as drawn, but I will cover what 
you have in there after the fashion of Section 345 of the Restatement. 

MR. HEFFELFINGER: Then do I understand that, as far as the 
plaintiff's prayer number two is concerned, you are going to give it in 
substance ? 

THE COURT: Would you like to hear what I expect to give on that? 

391 MR. HEFFELFINGER: Yes, Your Honor. 

THE COURT: I expect to tell them that they may return a verdict 
in favor of the plaintiff should they find, from the evidence, that bodily 
harm was caused him as a result of a condition existing on premises 
1733 Sixteenth Street, on January 19,1956; provided you further find that 
all the following elements also existed: 

First, that the defendant, as the owner of 1733 Sixteenth Street, 
Northwest, should reasonably have foreseen or been aware that the 
plaintiff, as a fireman, was likely to come upon the property in the 
event of a fire; 

Second, that through the employee or employees the defendant 
knew that the shaft in question was open and realized that such condition 
would involve an unreasonable risk to the plaintiff and had no reason to 
believe that the plaintiff would discover the condition, or realize the 
risk; and, 

Third, that the defendant failed to use the care which a reasonably 
prudent man would have exercised under similar circumstances to make 
the condition reasonably safe or to warn the plaintiff of the danger and 
the risk involved there. 

I think this follows the language of the Restatement. 

MR. HEFFELFINGER: For the record, I would like to note my 

objection to that portion of the charge. 

THE COURT: Very well. 

MR. HEFFELFINGER: May I also make one note before I forget 


it? I assume, in your general instructions, you will give the instruction 
that the mere fact an accident happened does not create liability; in other 





115 
words, that the defendant is not an insurer. 

THE COURT: Coming to yours, Mr. Heffelfinger, you ew I don't 
usually tell the jury all about these different classes of licensees when 
they only have one class to deal with. I just tell them what the duty is 
owing to that class. 

MR. HEFFELFINGER: Which class is it that Your Honor is going 
to tell them about? ? 

THE COURT: A bare licensee. I expect to say a licensee and 
then tell them what their duty was to that licensee. | 

MR. HEFFELFINGER: In regard to the second paragraph of my 
number one: 3 

"The bare licensee, on the other hand, is on the land of 
another, not by invitation or permission but by mere sufference 
or acquiescence. He takes upon himself the risk of unconcealed 
dangers which are natural to the place and can be ais i by 
proper care. 

393 "The owner's duty to such a person is less than that owed to 
a licensee by invitation. He is merely required to refrain from 
wanton injury and he should not knowingly permit such licensee. 
to run upon a hidden peril or a hidden engine of destruction. sd 
THE COURT: Don't you take the position that a concealed 

dangerous condition or hidden peril is the same thing as a hidden engine 
of destruction ? ; 

MR. HEFFELFINGER: Yes, Your Honor, I quite agree to that. 

THE COURT: I will tell them these last two, in substance. I 
don't think I will go into the question of a bare licensee but I will tell 
them very fully what the duty is to such a person. ; 

MR. CHASE: In connection with paragraph number al to which 
Mr. Heffelfinger referred, the second sentence, it seems to me if we 
are going to emphasize that the licensee takes upon himself the risk of 
unconcealed dangers, I think you should tell the jury he doesn't take the 
risk of concealed danger. 

THE COURT: Iam only granting these two paragraphs in substance 
and I will balance it. 
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MR. CHASE: Fine. 

THE COURT: I will give number two in substance. 

MR. CHASE: Of course, I object to the last sentence, in particular 
of that, because that is not a full description of the scope of the duty. 
As I understand it, Your Honor is going to balance it? 

THE COURT: I know it isn't. I will include that but I won't limit 
it to that. 

MR. CHASE: It seems to me that just tends to becloud the in- 
struction to the jury because we don't have any evidence here of willful 
or intentional. 

THE COURT: Do you want that left out? I was going to tell them 
what the duty is and, in telling them the duty of the defendant that it was 
not to expose Mr. Jacobs to any hidden peril or concealed dangerous 
condition about which the defendant had knowledge and which Mr. Jacobs 
could not avoid by care on his own part, and I was going to tell the jury 
that the defendant had the duty not to cause wanton and willful harm. 

But you say if you are depending only upon this theory of hidden peril 
or concealed dangerous condition, I could leave out this part about 
“wantonly and willfully causing harm," if that is what you want. 

MR. CHASE: Yes. 

MR. HEFFELFINGER: Your Honor, I am asking in this prayer 
that it be given as drawn because I think that does state the law subject 


395 to probably a further qualification. I think that does state the law. 


I think this is taken from Firfer. 
THE COURT: AsI said, Iam going to give it in substance. Iam 
not going to give it as drawn because I don't think all this business is 


necessary about telling them he wasn't there by invitation or commission. ' 


This jury isn't going to distinguish between licensees because there are 
no facts in this case from which you could indicate that he was any kind 
of a licensee but this one kind, so I don't see why you need to tell them 
about permission, sufference or acquiescence. 

I think if you say that he has this privilege to enter and that the 
owner is not under a duty to furnish him with a safe place to work, is not 
under a duty to warn him of dangers which are unconcealed and that his 
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duty is only just this which we have just stated. 

MR. HEFFELFINGER: In other words, you mean, Your Honor, 
you want to eliminate, "under a commission to enter, given by law" ? 

THE COURT: I will tell them that. ; 

MR. HEFFELFINGER: What is the part that Your Honor has ob- 
jection to? 

THE COURT: To get into this business of invitation. | 

MR. HEFFELFINGER: Iam sorry. I thought we were a 
number two. 

THE COURT: I was back on the first one. Which one are you on? 

MR. HEFFELFINGER: I thought we had passed from one. Are 
we still on one, Your Honor? 

THE COURT: No, I thought Mr. Chase went back to it. 

MR. CHASE: No, I didn't, Your Honor. I was on two. ; 

THE COURT: ThenIam sorry. We were talking at cross purposes. 

Yes, I will give them number two but I expect to add to it this 
other part that he does have a greater duty than to refrain from infliction 
of willful or intentional injury. He also has the duty not to expose him to 
hidden dangers or perils of which he is aware and which the plaintiff 
could not discover in the exercise of reasonable care on his own part. 

MR. HEFFELFINGER: But, Your Honor, I say that is not going 
far enough. In other words, the language is that he does not) knowingly 
expose him to such. 

THE COURT: They don't say that in the Restatement. : 

MR, HEFFELFINGER: They say it in Firfer v. United States: 

"The bare licensee, on the other hand, is on the land of 

another, not by invitation or permission but by mere sufferance 

or acquiescence. He takes upon himself the risk of unconcealed 

dangers which are natural to the place and can be avoided by 

proper care. 

"The owner's duty to such a person is less than that owed to 
a licensee by invitation: He is merely required to refrain from 


wanton injury and he should not knowingly permit such licensee 
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to run upon a hidden peril or a hidden engine of destruction." 

And "should not knowingly", and in Your Honor's instruction I 
don’t believe the word "knowingly" appears. 

MR. CHASE: As I understand it, knowingly knew or should have 
realized." 

THE COURT: In this example that the Restatement gives, this 
defendant knew that this row was in dangerous disrepair and he didn't 
know this man was going to use this row, this fireman who was coming 
out there, any more than this defendant knew this fireman was coming. 

MR. HEFFELFINGER: I can understand number one, your basis 
of submitting it probably on the basis of the Restatement. I still say the 
Restatement applies to a gratuitous licensee and I say the word "knowingly" 
should be inserted. 

398 THE COURT: Itis. It says he knows.of this condition and he 
knows that these people are likely to enter upon it. 

MR, HEFFELFINGER: Yes, but knowingly permitting such licensee 
to run upon 2 hidden peril, there is a difference. In other words, I may 
have a hole out in my back yard which I have dug and I may have a licensee 
going across my property. If Iam in my house and that man falls in that 
hole, Iam not liable, Your Honor, but if Iam out there, seeing him ap- 
proaching that hole, knowingly permitting him to run into that hole and 
I don't warn him with the opportunity to warn him, then I am liable. 

THE COURT: I am going to give this in the language of the Re- 
statement. There is no precedent to go by in this case. It may be wrong 
and it may be if Mr. Jacobs gets a verdict that you can get it upset. I 
think that this is sort of a toss up to know which way this case would go 
because there are an awful lot of cases in the law books which hold that 
a bare licensee, when he has fallen into all sorts of holes and excavations 
and passageways and areas and so on, and, of course, the authorities 
seem to be proceeding with a little more regard for the fireman, but the 
fireman seems to be the forgotten man in this personal injury field from 
the standpoint of the law. 
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399 MR. HEFFELFINGER: I feel, Your Honor, from the wording of 
the instruction which you propose to give that you are, in effect, telling 
this jury to return a verdict for the plaintiff because all of the elements 
might be existing that you have given in that instruction except knowingly”. 
THE COURT: I don't think Iam, because this is the situation: 
They could very well take the position that he should not have gone where 
he did. I don't know why he was going back towards that wall, because 
the way he was going, he was going right into a wall unless these people 
that he wanted to reach were right over here on the other side and they 
might find that he didn't look closely enough where he was going. I 
don't know. 
MR. HEFFELFINGER: I have that in my notes for a on 
Your Honor. : 


THE COURT: We are on three, did you say? ! 

MR. HEFFELFINGER: Then I understand, for the record, defen- 
dant’s number two will be given in so far as it states there, Your Honor-- 

THE COURT: Yes, and number three will be given, in substance. 


MR. CHASE: I object to it. It is wrong, definitely. 
THE COURT: Do you know all of the authorities say that when a 
400 bare licensee goes on the premises, he assumes the unconcealed 

dangers, I mean, he assumes those that are unconcealed and that are of 
a nature likely to be found in his occupation. ) 

MR. CHASE: This states, "who assumes the risks as he finds 
them" and that is completely-- 

THE COURT: All I am going to do is cover the idea. I baicnitt give 
it in exactly the language that is there. : 

In number four, there is the same thing that is seal in Mr. 
Chase's first prayer. Would you like to withdraw that, Mr. Heffelfinger ? 

MR. HEFFELFINGER: I will withdraw it with the upderstanding, 
Your Honor, that I can argue this in the language that I wish to argue, 
in other words, that he enters as a duty to the public and the mere fact 


that the property owner is benefited by the saving of his property, that 
is incidental. 
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THE COURT: That is all right. 

I don't think number five has any application at all to this case. 
This idea that you have to stay within the area covered by the invitation, 
you see, deals with a licensee who is there by invitation, express or im- 
plied. Mr. J acobs wasn't there by any invitation and I think it would be 
ridiculous to assume that a fireman, who goes to put out a fire, is going 

401 to have to stay in.some part of the building that the owner invited 
him to when he is not an invitee. 

MR. HEFFELFINGER: Then Your Honor overrules it with the 
understanding that I have an objection, just for the record? 

THE COURT: Yes. 

MR. HEFFELFINGER: Number five is denied? 

THE COURT: Yes. 

MR. HEFFELFINGER: Of course, Your Honor, that is just in 
line with the statement you made a moment ago from the bench. You 
don't know why the fireman went the way he did over to this wall. 

THE COURT: It may be that these other people that he wanted to 
reach were right down there. It isn't unreasonable, I guess, to use a 
walkway. If I saw a walkway, I certainly would think it was made to 
walk on. 

MR. CHASE: The record is factually clear on what he was doing. 

THE COURT: What was it? 

MR. CHASE: That he was going to get the hose under the Chief's 
direction, the hoseline on the S Street side. 

THE COURT: That is the way you go to yell down to the S Street 
side, is that it? 

MR. CHASE: That is correct. 

402 THE COURT: I don't think six has any place in this, Mr. 
Heffelfinger. 

MR. HEFFELFINGER: All right, Your Honor, I will withdraw that. 

I want Your Honor to understand when these were drawn up, I didn't 
know which way it was going. 

THE COURT: Yes, I understand that. 
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Number seven is the same thing. 

MR. CHASE: Number seven is withdrawn? 

MR. HEFFELFINGER: Yes. 

THE COURT: I will deny number eight. 

MR. HEFFELFINGER: All right, Your Honor. : 

MR. CHASE: I think Mr. Heffelfinger's office must have pulled 
this out of the old file because they have the wrong section, : least, 
in the third paragraph. 

THE COURT: I won't give number nine as drawn but ry will cover 
it, in substance. 

MR. HEFFELFINGER: Your Honor, I want to know this, if Your 
Honor please, the fourth paragraph of that, .and I may say, Your Honor, 
that this prayer is drawn in the language of the Firfer case: : 

"Therefore, unless you find that the plaintiff was injured 
intentionally, wantonly, or willfully, or that the defendant 
knowingly permitted him to run upon a hidden peril." : 

403 You say, Your Honor, you are going to give this in substance? 

THE COURT: No, I am going to give the word "knowingly, " that 
he knew of this condition and that he was aware, in the nature of things, 
that firemen might come on the premises. i 

MR. HEFFELFINGER: I still say -- I hate to disagree with 
Your Honor -- but that does not satisfy my interpretation of the law of 
“knowingly permitting" which is, in substance, saying you have to have 
the opportunity to warn. 

THE COURT: This case could not even be submitted to the jury if 
you took that position, if that is the law. 

MR. HEFFELFINGER: That is the position I take and that is why 
I say this case should not go to the jury and I am hoping, if I get a ver- 
dict against me, that I can go to the Court of Appeals. Without “knowingly 
permitted, '' that we would have had to have had some oo and 
given an opportunity to warn. 

THE COURT: He could warn them by a sign up there. He could 
have warned them by a red light. He could have warned them ina num- 
ber of ways. He could have warned them by putting an ordinary light up 
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there. He did not have any light. 
404 MR. HEFFELFINGER: For the record, I will request that nine 
be given, and do I understand, when Your Honor says you will give nine, 
in substance, you are eliminating from your instruction that the defen- 


dant "knowingly"-- 

THE COURT: I am going to put that he knew of this condition and 
that he permitted him to run into it by leaving it there in anticipation 
that he was likely to use the premises. That may be all right, but that 
is the way I am going to give it. 

MR. HEFFELFINGER: Isn't that telling this jury this defendant 
is liable? What does the jury have to find out as a fact? 

THE COURT: They are going to have to determine whether or not 
this was a dangerous condition. If they find it was a dangerous condition, 
then they are to find whether it was concealed or unconcealed. If it was 
a dangerous condition and unconcealed, then Mr. Jacobs could not re- 
cover for that but, if it was a concealed or hidden danger, then he could. 

MR. CHASE: I. think Your Honor has said that several times this 
morning and I understand Your Honor's position. I have tried to be even 
more quiet than normal. 

Mr. Heffelfinger constantly refers to making the record. I think, 
in fairness to my client, that the record ought to be clear, too, that while 
I recognize that this duty as Your Honor has defined it, is owing to Mr. 

405 Jacobs, even if he is deemed, as Your Honor has ruled, a bare 
licensee, I don't want the record to indicate that I am abandoning the posi- 
tions which I announced to Your Honor and in my trial memorandum, 
that he may well be an invitee, as defined, so I will be in the position, 
if this case is going up, of being able to argue, in addition to the bare 
licensee point, my efforts to sustain the verdict which I hope to get. 

THE COURT: If you get a verdict and it is taken up and we have 
proceeded on the theory that he was a bare licensee and they think up- 
stairs that he was some other licensee, then you would be in a better 
position to hold on to your award than you would be if they should assume 
that Mr. Jacobs had a more favorable position as a licensee. 
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Mr. Heffelfinger, I don't think this number ten -- there isn't 
anything here to show that Mr. Jacobs made a mistake or that he stumbled. 

MR. HEFFELFINGER: Your Honor, in the hospital reports, which 
are in evidence and which I propose to read to the jury, it says, “admitted 
to emergency room after an accident at a fire at the Masonic Temple 
where he missed a step and fell approximately 30 feet." : 

MR. CHASE: I will object to that for this reason: The record, as 
such, was not put in that everything in it is included and within the mean- 

406 ing of Taylor v. The Life Insurance Company, that would purely a 
hearsay statement. 

THE COURT: That is a statement that plaintiff is supposed to have 
made. 

MR. HEFFELFINGER: This is your own exhibit. 

THE COURT: I don't think that statement means a thing except 
just what it says, that he missed a step, he missed this thing to step on 
and went down. I don't think that means he missed any step. 

MR, HEFFELFINGER: I think that might be for the jury to deter- 
mine, Your Honor. 

THE COURT: Of course it is, but Iam just saying the impression 
that I had, it is because he testified -- of course, they don't have to be- 
lieve his testimony -- but he said he had walked a step or so. 

MR. HEFFELFINGER: But in the hospital record they have where 
he missed a step and fell. 

MR. CHASE: I think we are stooping to pick up pins in the langnage 
of Goldsmith. 

MR. HEFFELFINGER: I think we have to pick up — ‘as I have 
to pick up something. 

THE COURT: Mr. Chase, what is your position on this point that 
Mr. Heffelfinger makes about this "knowingly" part? 

407 MR. CHASE: The word "knowingly", the adverb that he has re- 
ferred to? 

THE COURT: Yes. : 

MR. CHASE: It is dicta, of course, in the Firfer case but, apart 
from that, the word "knowingly" as interpreted and as outlined in the 
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cases in my trial memorandum relates to the same language that is in 
the Restatement, Section 345. 

In other words, the word "knowingly" means "should have known” 
or "should have anticipated." I think Your Honor has it in the charge 
which you read to us about 15 minutes ago. 

In other words, the word "knowingly" means "actually knew or 


should have realized, should have anticipated." 

I have Section 345 here but I don't want to burden Your Honor by 
reading it. 

THE COURT: Here it is right here (indicating). 

MR, HEFFELFINGER: Are you referring to nine or ten? 

THE COURT: We are onten. I asked Mr. Chase a question. 

We will proceed now, if we can, a little faster. 

MR. CHASE: If I may interrupt, in Section 345 after the opening 

paragraph, they say: 
"if he’ -- that is, the defendant -- "knows that they are upon 
408 the land or are likely to enter it in the exercise of their privilege" 
and I say that is a proper construction of the word "knowingly" there and 
that is what I had embodied in prayers two and, particularly, in three. 
Otherwise, a defendant could just turn his back upon a concealed danger 
and that would be the end of the case. 

THE COURT: I am not going to tell them about, if this was caused 
by a misstep, stumbling or tripping and so forth, because there isn’t 
anything in here about him stumbling, tripping and so on. You can argue 
about the misstep if you want to. 

MR. HEFFELFINGER: How much of that instruction will Your 
Honor permit, if any? 

THE COURT: I expect to tell them that, in considering whether 
or not he was negligent, they can consider all the circumstances sur- 
rounding it and the location and the light and how this walkway appeared 
to him and everything shown by the evidence. 

MR. HEFFELFINGER: Your Honor, I will, for the record, at this 
time, withdraw the words "stumbling" and "tripping" from my requested 
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instruction number ten, but, I submit, that with the elimination of those 
two words, I think the evidence will support this instruction as drawn. 

409 MR. CHASE: I object to it. It is, as Judge Boyd described, "a 

single shot prayer." He is emphasizing particular things. 3 

As Your Honor has indicated, the jury is to evaluate the problem 
of negligence in view of all of the circumstances. I assume, in the realm 
of proximate causation, as you have indicated, you will relate that to 
negligence and contributory negligence. What he is trying to do here is 
pick out single areas for emphasis. : 

THE COURT: I am going to deny that so let's go on. 

Number eleven will be granted. 

Is anybody going to say anything about "trap"? 

MR. HEFFELFINGER: As far as number eleven is concerned, I 
will withdraw eleven myself. 

MR. CHASE: I don't think it has any relevance. I may: use the word 
“trap" in my argument. 

THE COURT: He has gone back to eleven. You are wiceatae 
eleven? 

MR. HEFFELFINGER: Yes, Your Honor. 7 

THE COURT: Is anybody going to say anything about a "trap" 4 
I read something this morning in Prosser and it said that a trap did not 
import this intent, that it was just simply an expression that people had 
used to indicate a hidden condition, so I think it would be better not to 
get into this trap business, especially since there is doubt about this 

410 being a correct statement. 

MR. CHASE: I object to twelve. 

THE COURT: I will deny it. 

MR. CHASE: In order that we may abide by Your Honor's ruling, 
I won't be precluded from using the vernacular “trap" in my argument 
to describe this condition, if I want to call it a trap ora hidden peril? 

THE COURT: If you want to say that it was a trap, not in the sense 
that somebody -- well, I guess in the sense that it is a concealed condi- 
tion. 
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MR. CHASE: That is right. That is a common vernacular or 
understanding of the word, the understanding of a lawyer and layman 
alike. 

THE COURT: But you say it imports an affirmative intent. Where 
did you get that? 

MR. HEFFELFINGER: Right now, I can't tell you. 

THE COURT: Prosser says that it does not. I will deny it. 

I will give number thirteen, in substance. 

You know the reason why I say I will give so many of these in sub- 
stance is because if you say the same thing over and over again, andI 
can't tell them a great many times what the duty of the plaintiff is. 

411 Number fourteen is granted. 

Mr. Heffelfinger, would you like to withdraw number fifteen? 

MR. HEFFELFINGER: No, Your Honor. 

MR. CHASE: On fourteen, we get the sole negligence instruction 
thrown in with contributory negligence. 

THE COURT: That is always put in under the standard instructions 
that a person may not recover where there is contributory negligence or 
if the injury is a result of his sole negligence. I think that is just an 
ordinary instruction that is given. 

MR. CHASE: I object to the word "helps" in the third line. I 
understand Your Honor is going to instruct on contributory negligence in 
the general charge, but I don't want the word “helps” to get in there. 

THE COURT: It is in the standard instructions. 

MR. CHASE: I have never thought very much of them and they 
are being revised and I have been counseling because I think most prayers 
have never been understood. 

THE COURT: I think it helps the jury to understand what is meant 
by it, but when you talk about contributory negligence, they won't know 
what that means and when you say it is negligent which helps in proxi- 
mately causing the injury -- 

412 MR. CHASE: I don't think you need the word "helps" in at all. 
Contributory negligence is negligence on the part of the person injured, 
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which, combining in some degree with the negligence of another, proxi- 
mately caused the injury of which he complains. I don't | that "helps 
in proximately causing" is accurate. 

THE COURT: I am not going to give 15 because then I would have 
to tell them that the plaintiff was not a trespasser and then I ‘would have 
> to distinguish between the trespasser and the bare licensee. : I think it 
; would be only fair to do that. You can say it in your argument, if you 

want to, but I am not going to give it. 
MR. HEFFELFINGER: You are denying, in other words, number 
fifteen? 
THE COURT: Yes. 
MR. CHASE: I hope he says that in his argument. 
THE COURT: Number sixteen is granted. : 
* % * * * *: 
414 CHARGE TO THE JURY , 
THE COURT: Members of the jury, when a person comes into 
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Court and makes a complaint, the complaining party is known as the 
415 plaintiff. In this case, the plaintiff is Mr. Jacobs. The party 

against whom a complaint is made is known as the defendant and in this 

case, the defendant is a corporation known as The Scottish Rite Supreme 

Council. 3 
It is without dispute that on January 19, 1956, the plaintiff, a fire- 
man employed by the District of Columbia Fire Department, was on the 
property of the defendant at 1733 Sixteenth Street, Northwest, in an en- 
deavor to put out a fire and that he was injured when he fell into an open 
shaft from which the grille covering had previously been removed. 

Mr. Jacobs is suing the defendant for damages for his injuries. 

This suit is what is commonly known as a negligence action. By that is 
meant that the plaintiff, Mr. Jacobs, is claiming that the defendant owed 
a duty to him, that the defendant was negligent in that it breached or 
violated such duty, and that such negligence was the cause, the proximate 
cause of the plaintiff's fall and injuries. 
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On the other hand, the defendant denies that it violated any duty 
owing to Mr. Jacobs. In other words, the defendant insists that it was 
not negligent but the defendant further says that even if you, the jury, 
should conclude that it was negligent, still, Mr. Jacobs would not be en- 
titled to damaged. This, the defendant maintains is so, because it as- 
serts two defenses. 

416 As a first defense, the defendant says that Mr. Jacobs was him- 
self guilty of negligence in that he failed to exercise ordinary care for 
his own safety and that such failure contributed to causing his fall and 
injuries. 

As a second defense, the defendant says that Mr. Jacobs assumed 
the risk of any danger in connection with his fire-fighting endeavors. 

On his part, Mr. Jacobs denies that he was contributorily negli- 
gent and denies that he assumed the risk of danger incident to the open 
shaft or hole into which he fell. 

As I have already said, the defendant, that is, The Scottish Rite 
Supreme Council, is a corporation. A corporation is an artificial person. 
Nevertheless, it is entitled to the same consideration in court as a 
natural person. However, being an artificial person, a corporation may 
act only through its officers or agents or employees, so if an employee 
of the corporation is acting within the scope of his employ and if he is 
guilty of negligence, then his negligence would, in law, be negligence 
on the part of the corporation. But if an employee of the corporation, 
in doing what he does within the scope of his employment is not negli- 
gent, then the corporation would not be negligent. 

Since a corporation is an artificial person, it can acquire know- 

417 ledge only through others. Knowledge on the part of its officers 
or agents or employees, acquired in the course of their employment, 
as to a particular condition, is knowledge which is imputable to the cor- 
poration itself. 

It now becomes your duty to determine whether the plaintiff is en- 
titled to recover damages and, if so, in what amount. 
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At the outset, I told you that the plaintiff, Mr. Jacobs, | maintains 
that the defendant, this corporation, was negligent in that, 50 Mr. 
Jacobs says, it violated a duty owing to him. We reach now the question 
of what duty was owing to Mr. Jacobs while he was on the property of 
the defendant. : 


It was the duty of the defendant not to expose Mr. Jacobs to any 
hidden peril or to any concealed dangerous condition about which the 
defendant had knowledge and which Mr. Jacobs could not avoid by 
reasonable care on his own part. Also, the defendant had the ‘a of 
not wantonly or willfully causing Mr. Jacobs harm. 

You are told that a hidden peril or a concealed dangerous condition 
is one which a reasonably careful person is not likely to discover, in 
other words, dangers that reasonably careful people are not likely to 
discover, or hidden dangers. 

418 You are further told that willful or wanton conduct is conduct 
characterized by recklessness or disregard for the rights of others. 
Should you find from the evidence that the defendant failed in its duty to 
Mr. Jacobs, as I have outlined its duty to you, andif you further find 
that such failure was the proximate cause of the injuries suffered by Mr. 
Jacobs, then Mr. Jacobs would be entitled to your verdict, unless you 
find that the defendant established one or both of the defenses it has set up. 

Now, what was Mr. Jacobs' duty in this matter? It was the duty of 
Mr. Jacobs, while on the property of the defendant, to exercise reason- 
able care or ordinary care for his own safety. Ordinary care is that 
care which a reasonably prudent man would exercise under the same or 
Similar circumstances to avoid injury to himself. Ordinary care on his 
part requires him to see or to observe whatever is there to be seen and 
observed, which a reasonably prudent person would see and observe under 
Similar circumstances. ; 

If you find that Mr. Jacobs exercised ordinary care under the 
circumstances, then he would not be negligent, but if he failed to do so, 
then he would be negligent and if negligence on his part contributed to 
causing his fall and injuries, then he would not be entitled to recover 
damages. ! 
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In this preliminary statement, I have used the term "proximate 
419 cause.” What is meant by proximate cause of an injury will now 
be explained. 

By the proximate cause of an injury is meant that cause which, in 
natural and continuous sequence, unbroken by any efficient intervening 
cause, produces the injury and without which it would not have occurred. 
It is the efficient cause, the one that necessarily sets in operation the 
factors that accomplish the injury. It may operate directly or by putting 
intervening agencies in motion. 

To state it another way, the proximate cause of an injury is some 
act or omission that causes or contributes to causing injury and without 
which the injury would not have occurred. For example, if Mr. Jacobs' 
injuries would not have occurred except for a negligent act on the part 
of the defendant, then the defendant's negligence would be a proximate 
cause of the injuries. 

You are told that several causes may occur and may work con- 
currently to produce an injury and, if so, then each cause is a proxi- 
mate cause of the injury. 

In the case before you, the defendant says that Mr. Jacobs was 
contributorily negligent. Mr. Jacobs, of course, says that he was not. 
What is meant by contributory negligence? 

By contributory negligence is meant negligence on the part of a 

420 person injured which, combining in some degree with the negli- 
gence of another, helps in proximately causing the injury of which the 
injured person complains. That is a definition of contributory negligence. 

You are told that it is the law that one who is guilty of contributory 
negligence may not recover from another for the injuries suffered. This 
means that if you, the jury, should find that both the defendant and Mr. 
Jacobs were guilty of negligence which combined to cause Mr. Jacobs' 
fall and injuries, then, in that event, your verdict would be for the defen- 
dant. 

You are also told that the plaintiff may not recover damages if 
his injuries proximately resulted only from his own negligence. 
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Besides asserting the defense of contributory negligence, the 
defendant has set up as a defense the claim that Mr. Jacobs assumed 
the risk which was incident to going on the defendant's property where 
he fell into an unguarded shaft, an uncovered shaft. : 

The doctrine of assumption of risk presupposes some danger. 

As applied to the facts in this case, it implies the existence of a danger 
to the plaintiff of falling into an unguarded or uncovered shaft or hole. 
It implies that the plaintiff, Mr. Jacobs, knew of such danger or, in the 
exercise of reasonable care, should have anticipated such danger and 

421 that in these circumstances he acquiesced and assumed the risk 
of injury in going where he did and in walking on the walkway from the 
door to where he fell and that is the theory which the defendant contends 
for with respect to this defense of assumption of risk. : 

As a matter of law, it is contemplated that a fireman, in his 
work, encounters and assumes those risks ordinarily incidental to the 
extinguishing of fires, but it is not contemplated by the law that a fire- 
man assumes hidden perils or extra hazardous dangers which would not 
be reasonably anticipated or foreseen by him in the ordinary course of 
extinguishing fires. : 

Mr. Jacobs' position is that the open shaft was a hidden peril or 
concealed danger and that he did not assume the risk of danger involved 
in connection therewith. It is for the jury to say whether the open shaft 
was a danger or peril and, if so, whether it was a concealed danger or 
an unconcealed danger. If it was a concealed danger or hidden peril of 
which Mr. Jacobs had no knowledge and you find that, in the exercise of 
reasonable care he would not have become aware of the danger to which 
he was exposed, then you would find that he did not assume the risk of 
the injuries he sustained, but, if to your mind it was not a concealed 
danger or hidden peril, but a danger which was unconcealed and dis- 

422 coverable by him in the exercise of due care for his own safety 
and of a kind ordinarily incidental to the business of extinguishing fires 
by firemen, then you may find that he assumed the risk. And if you do so 
find, the plaintiff would not be entitled to recover. 7 
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There is in the law what is known as the burden of proof. In this 
case, the plaintiff has the burden of proving by a preponderance of the 
evidence that the defendant was negligent and that such negligence was 
the proximate cause of his fall and injuries. Preponderance of the evi- 
agence means evidence which, to your mind, is more convincing than the 
evidence on the opposite side. The duty of the jury is to sift the evidence, 
to weigh it just as though you had a scale and to see whether it weighs 
more on one Side than on the other. 

To successfully carry his burden of proof, the plaintiff must show, 
by the greater weight of the evidence, that the defendant was negligent 
and that such negligence was the proximate cause of his injuries. 

If you should find that on the issue of negligence and proximate 
cause the evidence is evenly balanced so that it weighs no more on one 
side than on the other, or if you find that the evidence weighs more 
heavily on the side of the defendant, then you are told that the plaintiff 

423 would have failed to carry his burden of proof and would not be en- 
titled to your verdict but, if to your mind the plaintiff has successfully 
carried his burden of proof as to both negligence and proximate cause, 
then he would be entitled to your verdict, unless the defendant proves, 
by the greater weight of the evidence,at least one of its defenses, that is, 
its claim of contributory negligence on the part of Mr. Jacobs, or assump- 
tion of the risk by him. 

If, to your mind, one of these defenses has been established then 
your verdict would be for the defendant. 

You are told that the defendant, the corporation, has the burden 
of proof as to the defenses it claims. To successfully carry its burden 
of proof as to a defense, such defense must be established by the defen- 
dant by the greater weight of the evidence. If as to any defense relied 
on by the defendant, the evidence is evenly balanced so that it weighs 
no more on the one side than on the other, or if it weighs more on the 
side of Mr. Jacobs, then the defendant would have failed to carry its 
burden of proof as to its defense. 
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! You, and you alone, are the judges of the facts in this case. You 
are to determine what the facts are from the evidence in the case. The 
evidence in the case consists of the testimony which you heard from the 
‘ lips of the witnesses who took the stand and it consists, also, of the 
424 exhibits which have been introduced in evidence and shown to you 
and also inferences which, to your mind, logically and reasonably arise 
from the evidence in the case and, too, the evidence in the case consists 
of the stipulations which were stated to you in open court and you will 
remember when these stipulations were stated in open court I called your 
attention that they were to be considered as evidence in the case. 

Ordinarily, what a lawyer says is not evidence in the case so the 
only evidence in the case, in so far as what the lawyer has said, is in 
respect of those stipulations which I have just mentioned. As I said, 
what a lawyer says, except in that instance, is not evidence, and what 
the Judge says is not evidence. The evidence is just what I have stated 
to you. : 

After you determine for yourselves what the evidence is and what 
the facts are from the evidence, you then apply the law as given to you 
by the Judge and then you reach a proper verdict. The J - is the judge 
of the law and you are the judges of the facts. | 

You are not only the judges of the facts but you are also the judges 
of the credibility of the witnesses who appeared here. before you. That 
means that you are to determine the credit and the weight which you 
will give to the testimony of each witness who appeared here. In deciding 

425 what credit and weight you will give to the testimony of : a witness, 
you may consider the demeanor of the witness on the witness. stand, 
whether the witness impressed you as having an accurate memory and . 
recollection, whether the witness impressed you as a truth-telling 
individual or the contrary. : 

You may consider the reasonableness or unreasonableness of the 
testimony of a witness, its probability or improbability in determining 
what weight you will give to it. 
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You may also, in deciding what weight you will give to the testi- 
mony of a witness, take into consideration the interest, if any, of a 
witness in the outcome of the case. You may also consider the relation- 
ship of any witness, whether by reason of association, friendship or 
otherwise, to aparty to this cause and determine whether or not that 
has colored the testimony of the witness in any way. 

In other words, the law leaves to your good, sound judgment the 
credit and weight which you will give to the testimony of each witness 
who appeared here. 

You are not to permit sympathy, passion or prejudice to influence 
your judgment in any way. You are told that the mere fact that an acci- 
dent happened, considered alone, does not support an inference that 
some party or any party to this accident was negligent. In other words, 
you are not to infer from the mere happening of the accident alone that 


426 the defendant was negligent or that Mr. Jacobs was negligent. 


427 


The defendant in this case is not an insurer of the safety of a fire- 
man who goes on its property. You are told that whoever charges negli- 
gence or contributory negligence has the burden of proving it. When you 


pass on whether Mr. Jacobs was negligent, you are to take into considera- 


tion all the surrounding circumstances. This is because an act negligent 
under one set of circumstances may not be so under another. 

To state it another way, circumstances enter into and are a part 
of the conduct in question. 

The question is what conduct might reasonably have been expected 
of a man of ordinary prudence under the same circumstances. That is 
the test which you apply. You may consider the conditions then existing, 
the time of night, the visibility, such lighting as you find was there, if 
any, the shadows which were there, if any, whether the area of the fall 
was in any walkway, how the walkway appeared to Mr. Jacobs, whether 
what he saw and did was or was not what a reasonably prudent man would 
have seen and done under the same circumstances. 


If you believe that, under the circumstances, the care he exercised 


was equal to that which would have been used by the ordinarily prudent 


man under like circumstances, then he would not be negligent and 
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you may return a verdict for him if you find that he is otherwise entitled 
to a verdict, but, if you should find that he was negligent, that is, that 
he failed to use that care which a reasonably prudent man would have used 
under like circumstances, then he would not be entitled to your verdict 
if such failure on his part either contributed to causing his injuries or 
was the only cause of his injuries. 

When you pass on the question of whether the datintant: the cor- 
poration, was negligent, that is, whether the defendant violated any duty 
it owed to Mr. Jacobs, you would also consider all the surrounding cir- 
cumstances. You would consider whether ornot, under the circumstances, 
the open shaft was, in and of itself, a hidden peril or concealed dangerous 
condition, or whether the open shaft was or was not the unconcealed type 
of danger reasonably to be anticipated by a fireman and to be Pp aNGhaeS 
by his own exercise of due care. 

Necessarily, in passing on whether the defendant, that sa, the 
corporation, was negligent, you are to keep in mindthe nature of the duty 
owing by the defendant to the plaintiff. The duty of the defendant owed to 
the plaintiff is less than the duty owing to a person invited by the defen- 
dant, through its officers or employees, to visit the place. | 

428 Likewise, the duty owing by the defendant to Mr. Jacobs is less 
than the duty owing to a business visitor of the defendant. The defendant 
did not owe the plaintiff what is known as ordinary care. When a fireman 
enters on the premises of a property owner, he enters under license given 
by the law in the public interest for the purpose of putting out fires and 
preventing them from spreading. The property owner does not owe him 


the duty of providing him a safe place. The property owner is not under 


a duty to warn the fireman of dangers which are not concealed or dangers 
reasonably to be anticipated in the ordinary work of firemen. : 

A member of a public fire department who, in an emergency, en- 
ters on premises in the discharge of his duty, is a mere licensee under 
a commission to enter given by law to whom the occupant or owner owes 
only the duty which I have already stated and I will now restate it. 
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The defendant was required merely to refrain from wanton or 
willful injury to Mr. Jacobs and not to expose him to hidden perils or 
dangers which Mr. Jacobs could not avoid by reasonable care on his 
part and which were known to the defendant. Unless, to your mind, the \. 
defendant caused Mr. Jacobs’ wanton or willful injury or caused his 
injuries by exposing him to hidden perils or dangers, which could not 
be avoided by Mr. Jacobs in the exercise of reasonable care, the defen- 

429 dant would not be liable and your verdict would be for the defendant. 

I am now going to give you an instruction which will be somewhat 
of a duplication, but, as you may know, the attorneys may request an 
instruction and sometimes when they do the instruction includes some 
part of what has already been covered in the general charge. 

If you notice any duplication, you are to understand it is not for 
emphasis but is brought about by reason of the condition just stated. 

A corporation has or derives its knowledge from, and is responsi- 
ble for the negligent acts or omissions of its officers, agents, and em- 
ployees. In this case, the defendant corporation has agreed that the 
grille or grating had been left off the ventilation well for approximately 
three days and nights by its employees before the plaintiff fell. 

The Court instructs you that there was a known dangerous condi- 
tion of which the defendant had notice. 

The Court instructs you that the plaintiff, Mr. Jacobs, had the 
right to go on the premises of the defendant to protect life and property, 
that is, to protect the public, including the defendant and its property 
and its employees. He was privileged so to do. His status was that known : 
as a licensee. ' . 

430 You are told that you may return a verdict in favor of the plaintiff, . 
Mr. Jacobs, should you find from the evidence that bodily harm was proxi- 
mately caused him as a result of a condition existing on premises 1733 
Sixteenth Street, Northwest, on January 19,1956, provided you further 
find that all the following elements also existed: | 


P ad 
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First. That the defendant, as the owner of 1733 Sixteenth 
Street, Northwest, should reasonably have foreseen or been 
aware that the plaintiff, as a fireman, was likely to come upon 
the property in the event of a fire; | 

Second. That through its employee or employees the defendant 

knew that the shaft in question was open and realized that such 

condition would involve an unreasonable risk to the plaintiff and 

had no reason to believe that the plaintiff would discover the 

condition or realize the risk involved; and : 

Third. That the defendant failed to use the care which a reason- 

ably prudent man would have exercised under similar circum- 

stances to make the condition reasonably safe or to warn the 

plaintiff of the condition and the risk involved therein. , 

On the other hand, if you do not so find, then your verdict will be 
for the defendant. 

431 If, under these instructions, your verdict is for the plaintiff, 
then it would be your duty to award to him such sum as will fairly and 
adequately compensate him for all the damages suffered by him which 
you find proximately resulted from negligence on the part of the defendant. 

You will consider, in fixing the amount of the award, the elements © 
of damage that Iam now about to mention: 

Such sum as will reasonably compensate him for the pain and dis- 
comfort suffered by him; his loss of pay, medical and hospital expenses, 
cost of medicines, transportation costs in going to and from the places 
where he received medical treatment. : 

You will consider, also, the nature and extent of his injuries; 
the extent of their duration; whether some of them are permanent, all 
to the end of determining the present value of the loss and damage suf- 
fered by the plaintiff. ! 

While you are to consider these various elements that I have men- 
tioned, you are, in case you find for the plaintiff, to make an award in 


one lump sum. 
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You are also told that the plaintiff has the burden of proof in re- 
gard to his damages and injuries. When you go to the jury room, you 
might first take up this defense which the defendant has asserted relative 
to assumption of risk. If you find that the plaintiff assumed the risk, 
your verdict will be for the defendant and you would not need to go any 

432 further, but if you find that the plaintiff, Mr. Jacobs, did not 
assume the risk, then you would pass to the question of negligence. 

I think that is, perhaps, the easiest way for you to approach it. 

In other words, ‘you then take up the question of whether the plaintiff's 
injuries were proximately caused by any negligence of the defendant, 
that is, by any violaticn of the duty owing by the defendant to the plaintiff. 

If your answer to that question is no, that the plaintiff's injuries 
were not proximately caused by any violation of duty by the defendant, 
then you would return a verdict in favor of the defendant and you would 
not need to go further. But if you find that the plaintiff's injuries were 
proximately caused by the negligence of the defendant, then you would 
find for the plaintiff unless you further find that the plaintiff, himself, 
was guilty of negligence which contributed to proximately causing his 
injuries, in which event your verdict would be for the defendant. 

Your verdict is to be unanimous. Your verdict may be for the 
plaintiff or for the defendant, depending upon what you find the facts to be. 

When you go to the jury room, you will select your foreman. That 
is the first thing you do, and upon your return to the court room, your 

433 foreman will state your verdict. However, each one of you may be 
called upon to state your verdict, in which case, each of you should be 
prepared to do so. 

When you have reached a verdict and you return to the court room, 
the Clerk will ask you whether you find for the plaintiff or for the defen- 
dant and you will make answer. In the event you find for the plaintiff, 
you will then be asked in what amount. 

I am grateful to the alternate, Mr. Quade, for his services in 
this case, and he may now step down out of the jury box and be seated 
on the front seat. 


139 

(The alternate juror was excused from further service. ) 

THE COURT: I am grateful to all of you for your patience and 
attention in this case and now I will ask the attorneys if there are objec- 
tions or requests and, if so, will they please approach the bench. 

(At the bench:) 

THE COURT: I suppose you want to put on the record, first, your 
exceptions that you take to anything that you asked for and I did not give 
you and you want to exept to and you should put that on the record. 

MR. CHASE: Yes. I think it would be sufficient if I were to state 

434 that I reserve the objections made to the denial of prayers and then 
to more particularly say I object and save exception to the refusal to 
instruct that plaintiff was entitled to ordinary care. , 

THE COURT: The plaintiff was entitled to ordinary care? 

MR. HEFFELFINGER: I think Your Honor said that. That is one 
of the objections I am going to make. 

THE COURT: I cannot state that he was. I stated he was not en- 
titled to ordinary care exept under these circumstances related under 
Section 345 of the Restatement. 

MR. CHASE: I have it in mind in the sense of invitee and licensee. 

THE COURT: I see. You are objecting on the ground you think he 
should have been treated as an-- 

MR. CHASE: Invitee or licensee, as defined by the Court of 
Appeals. I want to preserve that for the record. 

MR. HEFFELFINGER: I reiterate for the record the oe 
I voiced earlier today when we went over the proposed instructions and, 
secondly, in the defendant's instruction number sixteen, which you granted 
and which I very vehemently argued to the jury on this question of knowingly, 
that in reading that instruction or giving the contents or context of that 
instruction you did leave out the word "knowingly". : 

435 THE COURT: I told you that I would and I was surprised when 


you got up and told this jury about this "knowing business" i a I read 


to you the instruction I was going to give on that. 
MR. HEFFELFINGER: Your Honor, I don't want to be in this posi- 
tion with you of having argued to this jury something which I assume to 
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be wrong, but Your Honor granted prayer sixteen. 

THE COURT: I told you so clearly, when we discussed number 
one, but if this "knowing business" was in sixteen, it escaped my 
attention. 

MR. CHASE: I thought the Court did what she said she was going 
to do and that is why I objected during your argument. 

THE COURT: I told you specifically, in this first one, that I was 
not going to grant this "knowingly", that I was going to treat it ina 
different way. 

MR. HEFFELFINGER: I preserve my objection and you refused 
the instruction involving knowingly" which I think would be sixteen. 

THE COURT: Sixteen and one. 

MR. HEFFELFINGER: Sixteen and eight is also the one involving 
that question. 

436 THE COURT: I can See there has to be "knowing" but I think it 
applies to a different thing from what you think it does. 

MR. HEFFELFINGER: If Your Honor please, believe me, that I 
would not have the effrontery to stand up before the jury and read this. 
I thought sixteen was granted. 

THE COURT: I thought you were stating again the same things 
that you claim. Iam certain that I did not mean to give you "knowingly" 
after I had told you, on the first instruction, that I would not. 

(In open Court:) 

THE COURT: Members of the jury, you may now retire and give 
to this matter the same conscientious consideration that you would to 


anything of importance in your life. You may retire. 
we * * * * * 


THE COURT: Members of the jury, I have this note which says: 
"The jury would like to obtain a statement of the legal 
factors to be considered in determining the question of contri- 


butory negligence by the plaintiff, as originally stated in the 

Judge's charge to the jury." 

First, I shall give you a definition of what is meant by contri- 
butory negligence. 
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This is a definition of contributory negligence, what it means. 

Contributory negligence is negligence on the part of a person in- 
jured which, combining in some degree with the negligence of another, 
helps in proximately causing the injury of which the injured person com- 
plains. One who is guilty of contributory negligence may not recover 
from another for the injury suffered. : 

Contributory negligence, as it has been defined, connotes or means 
negligence on the part of both the plaintiff and the defendant combining 

441 to proximately cause the injury. Not only is the plaintiff pre- 
cluded from recovery, if he is guilty of contributory negligence, but the 
plaintiff may not recover if the injury was the proximate result of his 
sole negligence. | 

When you pass on whether Mr. Jacobs was negligent, you are to 
take into consideration all the surrounding circumstances. This is be- 
cause an act negligent under one set of circumstances may not be negli- 
gent under another set of circumstances. | 

To state it another way, circumstances enter into and are a part 
of the conduct in question. The question is what conduct might reasonably 
be expected of a man of ordinary prudence under the same or Similar 
circumstances. : 

In other words, it is for you to say what a man of ordinary pru- 
dence would have done under the same or similar circumstances. That 
is the test, and then you determine whether what Mr. J acobs did was 
what a man of ordinary prudence would have done under like circum- 
stances. i 

You may consider the conditions then existing, what was going on, 
the time, the visibility, such lighting as you find there was, if any; the 
shadows, if any, whether the area of the fall was within a walkway; if it 
was, how the walkway appeared to Mr. Jacobs under the circumstances 
then existing; whether what he saw and did was what a reasonably prudent 

442 man would have seen and done under the same circumstances. 

If you believe that, under the circumstances, the care Mr. Jacobs 


exercised was equal to that which would have been used by the ordinary 
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prudent man under like circumstances, then you are told he would not be 
negligent and you may return a verdict for him, if you find that he is 
otherwise entitled to a verdict. But if you find that he failed to use that 
care which a reasonably prudent man would have used under like circum- 
stances, and that such failure contributed to proximately cause his in- 
juries, then he would not be entitled to your verdict. 
Are there any suggestions? ‘ 
MR. CHASE: No, Your Honor. Thank you. . 
MR. HEFFELFINGER: No, Your Honor. 
THE COURT: You may now retire. 
(Thereupon, the jury retired to consider of its verdict at 11:50 
o'clock a.m.) 
(Thereupon, at 2:00 o'clock p.m., the jury returned to the court 
room.) 
THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon 
a verdict? 
THE FOREMAN: Yes. 
THE DEPUTY CLERK: Do you find for the plaintiff, Robert A. 
Jacobs or for the defendant, The Scottish Rite Supreme Council? 
THE FOREMAN: We find for the plaintiff, Robert Jacobs. 
THE DEPUTY CLERK: In what amount? 
THE FOREMAN: In the amount of $7,700. ‘ 
THE DEPUTY CLERK: Members of the jury, your foreman says 
that you find for the plaintiff, Robert Jacobs, against The Scottish Rite 
Supreme Council, in the sum of $7,700 and that is your verdict, so say 
you each and all? 
(The jurors nodded assent.) 
MR, HEFFELFINGER: May I have the jury polled? 
THE COURT: Yes. 
THE DEPUTY CLERK: Members of the jury, when your name is * 
called please state your verdict. 
Bernard J. Niland. 
JUROR NILAND: For the plaintiff. 
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THE DEPUTY CLERK: In what amount? 

JUROR NILAND: $7,700. 

THE DEPUTY CLERK: William M. Freeman. 

JUROR FREEMAN: We find for the plaintiff in the amount of 
$7,700. 

THE DEPUTY CLERK: Robert H. Nelson. 

JUROR NELSON: We find for the plaintiff in the amount of $7,700. 

THE DEPUTY CLERK: Marion W. Fisher. 

JUROR FISHER: We find for the plaintiff in the amount of $7,700. 

THE DEPUTY CLERK: Lamont V. Blake. 

JUROR BLAKE: We find for the plaintiff in the amount of $7,700. 

THE DEPUTY CLERK: Alice E. Brandt. 

JUROR BRANDT: We find for the plaintiff in the amount of $7,700. 

THE DEPUTY CLERK: Alma B. Daniels. | 

JUROR DANIELS: For the plaintiff in the amount of a 700. 

THE DEPUTY CLERK: Doris R. Moore. 


JUROR MOORE: Find for the plaintiff in the amount of $1 700. 
THE DEPUTY CLERK: Zola A. Emerson. 


JUROR EMERSON: Find for the plaintiff in the sum of 7, 700. 
THE DEPUTY CLERK: Julian A. Cook. 

JUROR COOK: For the plaintiff in the amount of $7, 700. 

THE DEPUTY CLERK: Irene D. Bryan. 

JUROR BRYAN: For the plaintiff in the amount of $7,700. 
THE DEPUTY CLERK: Girard W. Edmunds. : 
JUROR EDMUNDS: For the plaintiff in the sum of $7,700. 
THE DEPUTY CLERK: The jury has been polled, Your Honor. 


* * * * 
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506 [Filed March 10, 1958] 
VERDICT AND JUDGMENT 

This cause having come on for hearing on the 4th day of March, 
1958, before the Court and a jury of good and lawful persons of this 
district, to wit: | 

Bernard J. Niland Alma B. Daniels 

William M. Freeman Doris R. Moore 

Robert H. Nelson Zola A. Emerson 

Marion W. Fisher Julian A. Cook 

Lamont V. Blake Irene D. Bryan 

Alice E. Brandt Girard W. Edmunds 
who, after having been duly sworn to well and truly try the issues be- 
tween Robert A. Jacobs, plaintiff and The Scottish Rite Supreme Council, 
defendant, and after this cause is heard and given to the jury in charge, 
they upon their oath say this 10th day of March, 1958, that they find. 
the issues aforesaid in favor of the plaintiff and that the money payable 
to him by the defendant by reason of the premises is the sum of Seven 
Thousand Seven Hundred Dollars ($7, 700. 00). 

WHEREFORE, it is adjudged that said plaintiff recover of the said 
defendant the sum of Seven Thousand Seven Hundred Dollars ($7, 700. 00) 
together with costs. 

HARRY M. HULL, Clerk 


! By /s/ Wm. R. Harper 
By direction of: Deputy Clerk 


Judge Burnita Shelton Matthews 


[Filed March 12, 1958] 
PLAINTIFF'S PRAYER NO. 1 
A corporation has or derives its knowledge from and is responsible 


for the negligent acts or omissions of its officers, agents, and employees. 
In this case, the defendant corporation has agreed that the grille 

or grating had been left off the ventilation well for approximately three 

days and nights by its employees before the plaintiff fell. 
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The Court instructs you that there was a known dangerous condi- 


tion of which the defendant had notice and which might cause harm to 
persons privileged to be on the premises. 3 
The Court instructs you that the plaintiff, Mr. J acobs, had the 
right to go on the premises of the defendant to protect life and deinbcaiaas 
He was privileged to do so. 
[ This prayer modified and given. Denied as drawn. ] 


[ /s/ Matthews; J] 


508 [Filed March 12, 1958] 
PLAINTIFF'S PRAYER NO. 2 : 
Under the circumstances as you find them, where the defendant 
had knowledge and notice of the open ventilation shaft it had the duty to 
exercise reasonable care to either replace the grille over the ventilation 
shaft or to warn of or disclose to the plaintiff the condition of the shaft 
and the risk of danger involved in leaving the grille off the top of the shaft. 
[Will cover - Matthews, Judge] 


509 [Filed March 12, 1958] 
PLAINTIFF'S PRAYER NO. 3 3 

If you find that the defendant under the circumstances should have 
reasonably foreseen or realized that firemen might come upon the pre- 
mises in the event of a fire and realized or should have realized that the 
open shaft involved an unreasonable risk of harm to the plaintiff, a fire- 
man, and that the defendant had no reason to believe that the open shaft 
would be discovered by the plaintiff, and you further find that the defen- 
dant failed to exercise reasonable care to make the open shaft reasonably 
safe or to warn the plaintiff of the hazard and the risk involved under the 
circumstances, then your verdict will be for the plaintiff. | 

Restatement, Torts, Sec. 345. 

[Will cover - Matthews, Judge] 
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510 [Filed March 12, 1958] 
DEFENDANT'S INSTRUCTION NO. 1 

There are two general classes of licensees: (1) licensees by in- 
vitation (direct or implied), and (2) bare licensees or licensees by ac- , 
quiescence. The first category is usually regarded as consisting of . 
persons invited upon the land not for the benefit of the landowner but by 
him either by some affirmative act or by appearances which would justify 
a reasonable person in believing that such landowner (or occupant) had 
given his consent to the entry ofthe particular person or of the public 
generally. If the licensee by direct or implied invitation is within the 
scope and the chronological and geographical limits of the invitation, he 
may expect the owner and his agents to exercise reasonable and ordinary 
care and to provide reasonably safe premises, and he may hold the owner 
liable for injuries resulting from active negligence. 

The bare licensee, on the other hand, is on the land of another, 
not by invitation or permission but by mere sufferance or acquiescence. 
He takes upon himself the risk of unconcealed dangers which are natural 
to the place and can be avoided by proper care. | 

The owner's duty to such a person is hess than that owed to a 
licensee by invitation: he is merely required to refrain from wanton in- 
jury and he should not knowingly permit such licensee to run upon a hidden 
peril or a hidden engine of destruction. 


[First paragraph denied as inapplicable under facts of case. Will 
cover. Remainder of requested instruction except word’ know- 
ingly” in next to last line. - Matthews, Judge] 





511 [Filed March 12, 1958] 
DEFENDANT'S INSTRUCTION NO. 2 
A member of a public fire department, who, in an emergency, 
enters on premises in the discharge of his duty, is a mere licensee, ' 
under a commission to enter given by law, to whom the owner or occupant " 
owes no greater duty than to refrain from the infliction of wilful or in- 
tentional injury. 
[Will cover - Matthews, Judge ] 
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[Filed March 12, 1958] 
DEFENDANT'S INSTRUCTION NO. 3 | 
A fireman entering a building under imperative public necessity 
is but a licensee, who assumes the risks as he finds them, and to whom 


the owner of the premises owes no special duty to maintain those pre- 


mises in a safe condition. 
[Granted in substance - Matthews, Judge] 


513 _—«[Filed March 12, 1958] 
DEFENDANT'S INSTRUCTION NO. 4 : 

The plaintiff, as a fireman, was on the defendant's premises, not 
in the discharge of any private duty due from him to the defendant owner, 
but was in the discharge of a duty which he owed to the public. 

[Withdrawn - Matthews, Judge] : 


514 [Filed March 12, 1958] 
DEFENDANT'S INSTRUCTION NO. 5 : 

A person lawfully upon the premises of another is bound to leave 
them by the usual, ordinary, and customary way in which such premises 
are and have been departed from; and if, for his own convenience or 
some other reason he takes another and is injured, he cannot recover. 


[Denied as inapplicable - Matthews, Judge] 


[Filed March 12, 1958] | 
DEFENDANT'S INSTRUCTION NO. 6 : 

The jury is instructed that invitor-invitee relationships are 
usually dependent upon the existence of an intention to carry on some 
commercial transaction. Obviously, in this case no such transaction 
was contemplated and no such relationship was in existence. : 

[Withdrawn - Matthews, Judge] : 
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516 [Filed March 12, 1958] 


DEFENDANT'S INSTRUCTION NO. 7 
The jury is instructed that the duty owed and the degree of care 
required to be exercised by the defendant, Scottish Rite Supreme Council, 
in turn depend upon the status: of the injured person at the time of the 
accident, i.e., on whether he was an invitee, some type of licensee, or 


a tresspasser. 


[Withdrawn - Matthews, Judge] 


517 [Filed March 12, 1958] 
DEFENDANT'S INSTRUCTION NO. 8 

If an unusual hazard existed in the defendant's building to the know- 
ledge of the owner, or its agents, the defendant owner was under a duty 
to the plaintiff, if it had the opportunity, to give warning of the peril to 
the plaintiff entering the building to extinguish the fire. | 

Therefore, if you find that at the time of the fire the defendant, or 
its agents, did not have the opportunity to warn the plaintiff, then your 
verdict must be for the defendant. 

[Denied - Matthews, Judge] 


518 [Filed March 12, 1958] 
DEFENDANT'S INSTRUCTION NO. 9 

The Jury is instructed that the plaintiff, at the time of his fall, 
was a licensee, and thus no liability is imposed on the defendant for 
ordinary negligence. 

The plaintiff, at the time of his fall, must take the premises as he 
found them, and cannot hold the defendant liable based upon negligence in 
failing to make the premises safe. 

He may recover only for an intentional, wanton, or willful injury 


or if the defendant knowingly permitted her to run upon a hidden peril or 
a hidden engine of destruction. 


149 | 
Therefore, unless you find that the plaintiff was injured inten- 
tionally, wantonly, or willfully, or that the defendant knowingly permitted 
him to run upon a hidden peril which could not be avoided by ordinary care 
your verdict must be for the defendant. | 
[Granted in substance except the part crossed out - Matthews, Judge | 


[Filed March 12, 1958] 

DEFENDANT'S INSTRUCTION NO. 10 : 

If you find that the plaintiff's fall was caused by any negligence on 
his own part, either in making a mis-step, stumbling, tripping, not 
watching where he was walking, in not using light to see where he was 
going in the dark, or in walking without due care for his own safety, and 
you find that such negligence was a proximate cause of his injury, then 
your verdict must be for the defendant. 

[Denied - Matthews, Judge] 


[Filed March 12, 1958] 

DEFENDANT'S INSTRUCTION NO, 11 } 

If you believe that any witness willfully has testified falsely as to 
any material matter, you are at liberty to disregard all or any part of 
the testimony of such witness. ! 

[Withdrawn - Matthews, Judge] 


[Filed March 12, 1958] 
DEFENDANT'S INSTRUCTION NO. 12 


A "trap" imports an affirmative intent or design either malicious 


or mischievous, to cause injury. 
[Denied - Matthews, Judge] 





150 
[Filed March 12, 1958] 
DEFENDANT'S INSTRUCTION NO. 13 
The Jury is instructed that the law imposes upon a person the 
duty to use ordinary care and prudence to avoid injury to himself, which 
includes the duty to look and to observe that which .a reasonably prudent 
person in the circumstances would have seen and observed; and, if the 
failure to use ordinary care in the circumstances results in the failure 
to see what the evidence shows was there to be seen and observed, and 
such failure to see and observe is a proximate cause of the injury to 
himself, he would be guilty of contributory negligence and thereby bar- 
red from recovery from the defendant. 
[Granted in substance - Matthews, Judge] 


923 [Filed March 12, 1958] 
DEFENDANT'S INSTRUCTION NO. 14 

Contributory negligence is negligence on the part of a person in- 
jured which, combining in some degree with the negligence of another, 
helps in proximately causing the injury of which he complains. 

One who is guilty of contributory negligence may not recover from 
another for the injury suffered, nor may he recover if the injury was the 
proximate result of his sole negligence. 

[Granted - Matthews, Judge] 


524 [Filed March 12, 1958] 
DEFENDANT'S INSTRUCTION NO. 15 


The duty in respect to a bare licensee is no greater than that 


owed to a tresspasser. 
[Denied - Matthews, Judge] 
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[Filed March 12, 1958] 
DEFENDANT'S INSTRUCTION NO. 16 | 

The relationship of the plaintiff to the defendant was that of a bare 
licensee, to whom it owed no duty other than that of not wantonly or will- 
fully causing him harm and of not knewinghy exposing him to hidden or 
other perils, which could not be avoided by exercising the care which 
existing and apparent conditions demanded. 3 


[Granted in substance except part marked out - Matthews, Judge | 


526 [Filed April 7, 1958] 
NOTICE OF APPEAL : 
Notice is hereby given this 7th day of April, 1958, that The 

Scottish Rite Supreme Council, a corporation, defendant, hereby ap- 
peals to the United States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 10th day of March, 1958 
in favor of the plaintiff, Robert Jacobs, against said defendant, The 
Scottish Rite Supreme Council, a corporation. : 


/s/ Thomas B. Heffelfinge 
Attorney for Defendant 
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(i) 
QUESTION PRESENTED 


In the opinion of the appellee there is only one real question 
presented on this appeal: 


1. Whether a fireman, in response to an alarm, who at a point 
of entry to a building falls into an open, unguarded ventilator shaft in- 
juring himself may recover from the owner of the building where (1) 
the owner should have reasonably foreseen that a fireman was likely 
to seek entry of the building in event of fire; (2) the owner left the door 
of entry unlocked; (3) the owner knew that the shaft was open and un- 
covered; (4) the owner knew and recognized that the open shaft consti- 
tuted a concealed condition in a walkway which was dangerous to any 
person coming upon the premises; (5) the owner neither covered the 
shaft nor took any other measures to attempt to warn any person in the 
walkway approaching the shaft of the existence of the dangerous condi- 
tion; and (6) where the fireman acted as a man of ordinary prudence 


under the circumstances? (Appellant agreed in the Court below that the 


grille or grating in the entry way had been left off the ventilation well 
by its employees for three days and nights before the plaintiff fell. 
(JA 25, 26, 29, 136). Appellant does not attack the sufficiency of evi- 
dence to support the verdict.) : 





QUESTION PRESENTED oe 
COUNTER-STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I, Plaintiff was Entitled To Recover From The Defendant 
If The Evidence Established That The Defendant Foresaw 
Or Should Have Foreseen The Likelihood Of Firemen 
Coming On Its Premises, Knew That A Concealed 
Dangerous Condition Existed On The Premises Which 
Would Not Be Reasonably Anticipated Or Discovered 
By Persons Coming On The Premises, And Nevertheless 
Did Nothing To Remove The Condition Or Give Notice 
Of Its Presence, As A Result Of Which Plaintiff Was 
Injed = 2. 2 «7. 6 6 ee lel 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit . 


No. 14, 532 


THE SCOTTISH RITE SUPREME COUNCIL, 
Appellant, 

Vv. : 

ROBERT JACOBS, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


This action was commenced by the filing of a complaint in which 
appellee, hereinafter called plaintiff, alleged that he had been injured 
by the negligence of the appellant, hereinafter called defendant, in that 
the defendant had negligently failed to replace the grilled cover over 
the top of an opening in a walkway behind exterior columns of its 
building and had negligently left the opening unguarded as a result of 
which plaintiff had fallen into the hole and sustained injuries (JA 1, 2). 





2 


Defendant denied all allegations of negligence and asserted that 
plaintiff was contributorily negligent and had assumed the risk of the 
injuries sustained by him (JA 2, 3). 


Defendant did not move to dismiss or for summary judgment. 


The jury could have found ‘the following facts: The building of 
the defendant is located in the 1700 block of Sixteenth Street, N. W., 


Washington, D.C. (JA 31). It is a two-and-one-half story stone for- 
tress (JA 32) with a basement and a sub-basement (JA 10). Normally 
entrance would be gained to the building by passing through doors front- 
ing on Sixteenth Street (JA 10). There are three sets of doors at this 
entrance (JA 78,84). The first set of doors is 16 feet high, 9 feet wide, 
and 7 inches thick (JA 10, 78, 83). They are made of bronze and weigh 
approximately 1, 000 pounds each (JA 83). Behind these doors are two 
other sets of doors (JA 84). 


Access can also be gained ta the building through a door located 
in the rear of the building (JA 79). This door is located at the bottom 
of two landings of steps leading to the basement (JA 79). In front of 
the door are two iron gates (JA 79,85). These are always locked at 
night with a chain and padlock, and the door is also locked (JA 79). 


All the windows on the ground floor level are heavily barred 
(JA 10, 55). 


On the east side of the building on the first level above the 
ground floor there is an iron ladder approximately twelve feet high 
attached to the side of the wall which forms an exterior metal staircase 
(JA 35, 59). At the top of the ladder there is a parapet (JA 36). Directly 
across from the parapet is a door (JA 35). A board extends from the 
parapet to the door (JA 35, 36). The area between the parapet and the 
door is part of 2 walkway which runs around the perimeter of the 
building (JA 74,76). This walkway is used for drains and as 2 means 
of getting to electric lights, as well as the general access to this part 
of the exterior of the building (JA 26, 75). 
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The door connects the walkway with a spiral interior staircase 
(JA 76). It is the only means of entry to the building above the first 
floor level (JA 82). Upon opening the door, the staircase descends 
downwards one flight of stairs (JA 76). A door opens from the bottom 
of the spiral staircase into the interior of the main building. 


The premises and the property contained therein, including a 
library of rare books, are insured for protection against damage or 
destruction caused by fire (JA 72). The defendant was alerted to the 
ever present possibility of fire because on various occasions the 
building had been routinely inspected by employees of the Fire Depart- 
ment (JA 40). 


On January 19, 1956 at 1:22 A.M. a fire alarm sounded at 
Truck Company 2 of the District of Columbia Fire Department (JA 53, 
54). Plaintiff responded to the alarm and drove Battalion Fire Chief 
Sidney G. Carter to 16th and S Streets, N. W. (JA 31). Defendant's 
building was on fire when they arrived on the scene (JA 32), Other fire- 
men from Engine Company Number 9 were present when they arrived 
(JA 32). Chief Carter attempted to gain access to the building through 
the Sixteenth street entrance (JA 32). A bell located at the entrance was 
rung (JA 32, 39, 54,55). The firemen beat on the door with the back end 
of their scaling hooks or axes and made considerable noise (JA 54, 55).. 
No one responded. Chief Carter was aware that some person was on 
duty in the building (JA 32). He assumed that the person inside had been 
incapacitated or injured (JA 32). When it was impossible to enter the | 
building from the front entrance, Chief Carter ordered his men to dis- 
perse around the building and to attempt to find a means of entry (JA 32). 
Under instructions from the Chief, plaintiff called for further assistance 
and nineteen pieces of equipment and about 45 men responded to the call 
(JA 33). Chief Carter's men reported that they could not gain entry on 
the first level of the building (JA 39). Lieutenant Talbot of the Fire 
Department went to the back door and tried unsuccessfully to gain 
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admittance (JA 41). All of the entrances to the building on the ground 
floor were locked, and no person could gain admittance (JA 93). 


When it became clear that no entrance could be effected on the 
ground floor, Chief Carter ordered a truck company to put a ladder up 
to the next level of the building (JA 34, 56-58). He hoped to be able to 
enter the building at that level in order to attack the fire (JA 35). No 
entrance was found, but Chief Carter and the plaintiff did find a per- 
manently fixed iron ladder in the nature of an exterior entrance attached 
to the east wall of the building (JA 35,58). They climbed the ladder and 
when they reached the top they saw a door directly across from the top 
of the ladder (JA 35). The Chief and the plaintiff proceeded across the 
board which connected the top of the ladder and the door (JA 35). The 
door was unlocked and Chief Carter opened it (JA 39). Considerable 
smoke came out (JA 35, 59). He closed the door in order to prevent 
ventilation until a hose line could be brought into play (JA 39). Chief 
Carter ordered the plaintiff to inform Engine Company Nine that an en- 


trance had been located and that they should bring their hoseline (JA 35). 
At this time Engine Company Number 9 was on the first level above the 
ground having followed Chief Carter and plaintiff to this point (JA 35). 


Plaintiff stepped down from the board into the walkway, took 
two or three steps, and fell into a hole (JA 59). The hole was fourteen 
feet deep and the floor at the bottom of it was made of concrete (JA 83). 
Plaintiff was injured (JA 61). The hole was created by the failure of de- 
fendant’s employees to replace a steel grille about four feet long and 
four feet wide which ordinarily covered the top of a ventilation shaft in 
the walkway (JA 29). Three days prior to the accident the grille had been 
removed in order to facilitate work being done in the ventilation shaft 
(JA 25, 29). The Superintendent of the defendant had directed defendant's 
employees to replace the grille over the shaft (JA 24,83). He had done 
so because he was afraid that someone might fall into the hole if the 
grille was not replaced (JA 24, 25). Defendant's superintendent character-- 
ized the failure to replace the grate as a "mistake" (JA 26). The hole was 
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simply left "for him who might fall into it" (JA 26). He recognized that 
the hole without the grille top was a place of danger to anyone who 
might be in the walkway (JA 25). 


Plaintiff was not using his flashlight at the time of the fall be- 
cause the illumination from the fire provided sufficient light to see the 
board and the door (JA 45, 46, 65, 71). The walkway appeared to be safe. 
(JA 17, 27, 46,65, 71,83). There was no light, barricade, sign or any 
other thing indicating the presence of the exposed hole (JA él, 26). Old 
spotlights had not been working for some time and the walkway % ae 
dark (JA 27). 


No person informed Chief Carter or plaintiff of the existence of 
the hole. An employee of the defendant, Miss Voss, allegedly told some 
fireman not to put ladders up because there was a moat around the 
building (JA 100). She assumed the area behind the columns was simi- 
lar to the sub-basement well in the ground around the base of the building. 
(JA 100). However, the witness had never seen the "moat" on the upper 
level and was unaware that there were any grates or grilles on that level 
(JA 107, 108). 


Defendant moved for a directed verdict (JA 110). The court de- 
nied the motion. The Court below instructed the jury in part: 


"You are told that you may return a verdict in 
favor of the plaintiff, Mr. Jacobs, should you find 
from the evidence that bodily harm was proximately 
caused him as a result of a condition existing on 
premises 1733 Sixteenth Street, Northwest, on» 
January 19,1956, provided you further find that all 
the following elements also existed: 


“First, That the defendant, as owner of 1733 
Sixteenth Street, Northwest, should reasonably have 
foreseen or been aware that the plaintiff as a fireman, 
was likely to come upon the property in the event of a 
fire; Second, That through its employee or employees. 
the defendant knew that the shaft in question was open 
and realized that such condition would involve an un- 
reasonable risk to the plaintiff and had no reason to be- 
lieve that the plaintiff would discover the condition or 
realize the risk involved; and 
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Third, That the defendant failed to use the care 
which a reasonably prudent man would have exercised 
under similar circumstances to make the condition 
reasonably safe or to warn the plaintiff of the condition 
and the risk involved therein. 


"On the other hand, if you do not so find, then your 
verdict will be for the defendant (JA 136, 137). 
The Court below explained to the jury that the defendant did not 

owe to the plaintiff the duty of providing him with safe premises (JA 135). 
The jury was informed that the defendant was under no duty to warn a 
fireman of dangers which are not concealed or dangers which could 
reasonably be anticipated in the ordinary work of firemen (JA 135, 131). 
The only duty owed by the defendant was to refrain from wanton or will- 
ful injury to the plaintiff and to refrain from exposing the plaintiff to any 
hidden peril ‘or concealed dangerous condition about which the defendant 
had knowledge and which the plaintiff could not avoid by the exercise of 
reasonable care (JA 129, 136). 


The Court below also instructed fully on the subject of contri- 
butory negligence (JA 128, 129, 130, 134, 135, 140, 141) and assumption of 
risk (JA 128,131,135). The substance of defendant's requested instruc- 
tions on assumption of risk (Defendant's Instructions No.1 and No. 3, 
JA 145, 147) and contributory negligence (Defendant's Instructions No. 13 


and No.14, JA 150) were given. No objection was made to the instructions 


given on assumption of risk and the sole objection raised to the instruction 
on contributory negligence was the objection to the failure of the Court 
to give Defendant's Instruction No. 10 (JA 149). 


The Court below refused to instruct that the defendant would not 
be responsible unless it knew that the plaintiff was present on the prem- 
ises: and had an opportunity to warn him (JA 117, 118, 119, 121, 122,, 
128, 189, 140, 148, 149). Defendant had been informed prior to closing 
argument that such an instruction would not be given (JA 118-122). 





SUMMARY OF ARGUMENT : 


Plaintiff had a right to enter the premises of the defendant. 
The defendant was not opposed to his entry. The defendant had a duty 
not to expose the plaintiff to a known hidden dangerous condition, the 
existence of which would not reasonably be anticipated or discovered. 


The defendant foresaw possibilities of fires and foresaw or 
should have foreseen the possibility of firemen entering the premises 
to extinguish fires. The defendant knew or should have known that when 
no access at the ground level was possible firemen would enter the 
building from a level higher than the ground where an open door per- 
mitted entry at a higher level. Neither in the Court below nor in this 
Court does defendant deny that plaintiff was properly ina way of entry 
to the building. The defendant knew for a long time that an open hole in 
the walkway of the upper level of the building, behind the exterior 
columns, was a hazard to any person in the area. The defendant also 
knew that the grille covering the top of the ventilator shaft had been re- 
moved and had not been replaced. The hole had been left uncovered for 
three days and nights. It realized that the open hole constituted a dan- 
ger to any persons in its vicinity. No artificial light, barricade, or 
warning of any kind was placed near the hole in order to warn persons 
of the danger. The walkway in which the hole was located appeared 
safe. There was nothing to indicate the presence of a concealed dan- 
gerous condition. This is not a case of assumed ordinary risks or 
hazards. Under these circumstances defendant breached the duty 
which it owed to the plaintiff of not exposing him to unreasonable risk 
of harm which he could not reasonably avoid, and the plaintiff is en- 
titled to recover damages from the defendant for injuries sustained 
as a proximate result of the breach of this duty. . 


The Court below instructed the jury in accordance with these 
principles, and the evidence was sufficient to warrant the jury in finding 
these facts. Hence no error prejudicial to the substantial rights of the 
defendant is presented in this appeal. 





ARGUMENT 
I, 


Plaintiff Was Entitled to Recover From the Defendant if 
the Evidence Established that the Defendant Foresaw or 
Should Have Foreseen the Likelihood of Firemen Coming 
on its Premises, Knew That a Concealed Dangerous 
Condition Existed on the Premises Which Would Not Be 
Reasonably Anticipated or Discovered by Persons Coming 
on the Premises, and Nevertheless Did Nothing to Remove 
the Condition or Give Notice of its Presence, as a Result 


of Which Plaintiff Was Injured. 


Defendant's thirteen assignments of error may be narrowed into 
two issues to be determined by this Court: What was the duty owed by 
the landowner to a fireman coming on these premises under the circum- 
stances, and, secondly, does the evidence establish a breach of this 
duty by the defendant in this case. 


Plaintiff contends that a landowner who foresees the presence 
of firemen on his premises, and admittedly knows and realizes that an 
entry-walkway is highly dangerous if a steel top grille in it is left off, 
may not permit these firemen to be exposed to a concealed dangerous 
condition known to the landowner but of a kind which the fireman would 
not reasonably expect to find. The defendant contends that a landowner 
may permit such a concealed dangerous condition to exist without re- 
sponsibility for injuries sustained as a result of the existence of such 
condition except where (1) it knows that firemen are present, and (2) 
it has an opportunity to warn them at that time. 


Plaintiff does not contend that a landowner is an insurer of the 


safety of firemen coming on the premises. It is not necessary that he 
contend that ithe landowner has the duty of inspecting the building and 
making it reasonably safe for persons coming on the premises. He 
does not claim that a landowner breaches any duty owed the fireman if 
a dangerous condition exists without knowledge. Nor does he deny that 
firemen assume the risks of fire fighting as such. It is only where the 
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condition is concealed, dangerous and known and of a type which the 
fireman cannot avoid by the exercise of reasonable care, that plaintiff 


claims the landowner must take action either to remove the condition or 
give warning of its existence. Concededly, the grille-top could have 
been easily replaced when the shaft was not being used. On the other 
hand the defendant could have left a warning or taken some step to 
eliminate the risk. 


The question posed in the present case is of great ne 
in this jurtediction.” There is no reported decision in the District of 
Columbia dealing with the liability of the owner of the premises toa 
fireman. As to a policeman, the only known judicial ruling is that of 
Judge Richmond B. Keech in Tillet v. Goldberg Co., Civil No. 3697-49, 
denying defendant's motion for summary judgment, following which the 

“case was settled. 


The courts in other jurisdictions in dealing with ficeaiia tiie 


been neither uniform nor clear. Generally, the approach has been to 
assign a status to the fireman and then to define the duty owed him under 
the status definition without regard to the facts. Confusion has been great 
in determining the status of firemen, where courts have intermixed 
status concepts with the further factor that firemen come upon the land 

in the exercise of public duty and by virtue of authority of law. Not 

even the nomenclature defining status is the same nor are the duties re- 
lated to status the same. | 


However, the modern trend of the authorities is to protect the 
fireman in the same manner as other persons coming on the premises 
in cases where a fireman has been injured by concealed dangerous con- 
ditions known to the landowner. See Campbell v. Pure Oil Co. , 1S NJ. 


. Fire Chief Milland Sutton reported to the Commissioners of the District of 
Columbia that in 1958 damage caused by fire in the District of Columbia amounted 
to $2, 345,185.00. Firemen answered 4,219 calls, approximately 12 each day. 
This.Court can take ‘judicial notice of these facts. May v. Burgess, 79 U.S. App. 
D.C.3%43, 147 F.2d 869 (1945); Fletcher v. Jones, 70% App. D.C. 179, 105 F.2d 58 
(1939). : 
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Misc. 723, 194 Atl.873 (1937); Meiers v. Koch Brewing, 299 N. Y. 10, 
127 N. E. 491 (1920); Smith v. Twin City Gas and Electric Co., 83 N.H. 
439, 144 Atl.57 (1928); Mason Fire and Rubber Co. v. Lansinger, 108 
Ohio St. 377, 140 N. E. 770 (1921); Plunkett v. Dick, 287 N. Y. 810, 41 
N.E. 2d 92 (1942); Egan v. Werfel, 246 App. Div. 553, 282 N. Y.S. 2d 
834 (1935); Shypulski v. Waldorf Paper Products Co., 232 Minn. 394, 
45 N. W. 2d 549 (1951); Clinkscales v. Mundkoski, 183 Okla. 12, 79 P. 
2d 562 (1938); Jenkins v. 31 - 32 1 W.37th Street Corp., 284 N. Y. 397, 
31 N.E. 2d 503 (1940), reh.den. 285 N. Y.614, 33 N. E. 2d 547 (1941); 
Lamb v. Sebach, 52 Ohio App. 362, 3 N.E. 2d 686 (1935). 


The cases are not uniform in the rationale utilized in approach- 
ing the problem. Plaintiff contends that the best approach is to apply 
the ordinary principles of the law of negligence. Heaven v. Pender, 

11 Q. B. D. 503, 509 (1883). It is not necessary to use the artificial con- 
cepts of trespassers, invitees, licensees, and such concepts are not 
applicable in fact to a person coming on the property under public au- 
thority. SeeNote, 28 Corn.L. Q. 232, 236-240 (1943). It is not the 
question of invitation or consent but the circumstances of the visit which 
should govern the determination of the duty owed the visitor. 2 Harper 
and James, The Law of Torts (1956), pp. 1503-1505. The issue should 
be simply whether the landowner acted as a reasonable and prudent man 
under the circumstances. When applied to the present case, it is sub- 
mitted that a landowner who knows that a concealed dangerous condition 
exists on his premises and who foresees or, reasonably should fore- 
see, the presence of persons on the premises, and who neither elim- 
inates. the condition nor takes any measure to provide warning of the 
condition, is responsible for an injury resulting from the condition to 
any person injured whether he came on the premises to do business, to 
be a social guest, or to extinguish a fire. We are asking this Court to 
include a fireman under the circumstances of this case within the 
general law. 
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If, however, resort must be had to the traditional classification 
of persons coming on the land, it is submitted that the same result 
should obtain. | 

In the present case it could be argued that the aad should 
be treated like an invitee and that the defendant owed him a duty to use 
ordinary care to provide reasonably safe premises. This Court has 
followed the "mutual advantage" or "mutual benefit” test in determining 
whether a person is an invitee. Arthur v. Standard Engineering Co., 

89 U.S. App. D.C. 399, 193 F.2d 903 (1951); Firfer v. United States, 

93 U.S. App. D.C. 216, 208 F.2d 524, (1953); Halin v. United Mine 
Workers, et al., 97 U.S. App. D.C. 210, 229 F.2d 784 (1956); Martin v. 
United States, 96 U.S. App. D. C. 294, 225 F.2d 945 (1955). Cf. Radio 
Cab, Inc. v. Houser, 76 U.S. App. D.C. 35, 128 F.2d 604 (1942); Gleason 
v. Academy of the Holy Cross, 83 U.S. App. D. C. 253, 168 F. 2d 561 
(1948); Solon Service, Inc. v. Cook, 96 U.S. App. D.C. 25, 223 F.2d 317 
(1955); Recreation Centre Corp. v. Zimmerman, 172 Md. 309, 191 A, 
233, 234 (1937). | 


Obviously a fireman does not enter a burning sutieied for his 
sole personal advantage. He enters for two purposes: (1) the direct 
personal and pecuniary advantage of the landowner whose property is 
on fire; and (2) the public welfare. The only circumstance in which the 
entrance of the fireman would not be for the benefit of the owner is where 
the landowner is burning his building for the purpose of collecting in- 
surance. See Note, 35 Mich. L. R. 1157 ‘at 1160-1161 (1937); 4 Sherman 
and Redfield, Negligence, (1941), Sec. 782, pp. 1797-1800. Hence 
within the meaning of the Arthur, Firfer, Halin, and Martin decisions 
it could be argued cogently that the plaintiff in the instant case is en- 
titled to the protection accorded to invitees. 


The following classes of persons who come upon the = by 
virtue of a law-given privilege and in the exercise of public duty have 
been held to be business invitees: postmen (Gordon v. Cummings, 
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152 Mass. 513, 25 N. E.978 (1890); Sutton v. Penn, 238 Ill. App. 182 
(1895); city meter readers (Paubel v. Hitz, 339 Mo. 274, 96S. W. 2d 
369 (1936); Finnegan v. Fall River Gas Works, 159 Mass.311, 34 N.E. 
523 (1893); a municipal office collector (Toomey v. Sanborn, 146 Mass. 
28, 14 N. E. 921 (1899); a customs inspector (Low v. Grand Trunk Ry., 
72 Me. 313 (1881); a revenue inspector (Anderson & Nelson Distilleries 
Co. v. Hair, 103 Ky.196, 44 S. W. 658 (1898); employee who went upon 
premises to extinguish fire for employer (Shoaf v. Fitzpatrick, 104 F. 
2d 290 (CCA '6;1939); meat inspector (Swift Co. v. Schuster, 192 F.2d 
615 (CCA 10; 1952); sanitary inspector in packing plant (Mitchell v. 
Barton & Co., 126 Wash. 232, 217 Pac. 993 (1923). 


However, it is not necessary for the plaintiff to advance such a 
position to sustain his case. It is sufficient if he is regarded as en- 
titled to the protection accorded by the law to a licensee. Griffith, 
"Licensors and Traps," 41 L.Q. Rv. 255 (1925). Where a known, con- 
cealed dangerous condition exists, a landowner has the duty to avoid 
the creation of an unreasonable risk of harm to licensees as well as in- 
vitees. Restatement of Torts, Section 342. The fireman coming on 
the premises is entitled to the same protection. Section 345 of the Re- 
statement of Torts provides, at pages 946-947: 


"Section 345. Dangerous Conditions Known to Possessor. 


A possessor of land is subject to liability for bodily 
harm caused by a natural or artificial condition thereon 
to others who are privileged to enter the land for a pub- 
lic or private purpose, irrespective of his consent, if 
he 


_ (a) knows that they are upon the land or are 
likely to enter it in the exercise of their privilege, 
and 


"(b) knows of the condition and realizes that 
it involves an unreasonable risk to them and has no 
reason to believe that they will discover the condi- 
tion or realize the risk, and 
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"(c) fails to exercise reasonable care 


"(i) to make the conditions reasonably 
safe or 


"(ii) to warn them of the condition and 
the risk involved therein." | 
The Restatement further provides an illustration of the applica- 
tion of the principle of the section, at page 948: ! 
"1. The road which gives access by day and night 
to business and other visitors to A's factory, is to his 
knowledge in dangerous disrepair. He permits the 
electric light which should disclose the defect to get 
out of order. The factory catches fire, and while the 
fire engines are on their way to the fire, the engine 
runs into the bad repair and upsets, harming B, a 


member of the city fire department. B can recover 
from A." 


The position taken by the Restatement is amply supported by the cases 
referred to previously at page 10. The reason for the rule is simply 
that an owner does not act as a reasonable and prudent person when he 
permits a fireman to be exposed to the unreasonable risk of harm which 
results from the existence of a known concealed dangerous condition. 
The fact that a fireman enters the property under color of law as dis- 
tinguished from the expressed consent of the owner: should not exempt 
him from the protection he would be entitled to as a visitor. . Smith v. 


Twin City Gas and Electric Co., 83 N.H. 439, 144 Atl. 57 (1928). 


It will be noted that the Restatement does not support defendant's 
position that a landowner must know that a fireman is on the premises 
before he owes any duty to the fireman. Defendant contends that such a 
holding is required by the decision of this Court in Firfer ve United 
States, 93 U.S. App. D.C. 216, 208 F.2d 524 (1953). The Firfer case 
involved a person who, having visited the Jefferson Memorial, con- 
tinued to an inaccessible plot of ground to which visitors were not 





ne ee ee 
This contention is expressed in virtually identical language with reference 
to Points I, Ul, V, VI, VI, IX, X, XU, XII. (Appellant's Brief, pp. 10-19). 
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invited, and fell into a hole. In discussing the question of liability, the 
Court discussed the duty owed four classes of persons coming on the 
land: (a) invitees, (b) licensees by invitation (direct or implied); (c) 
bare licensees or licensees by acquiescence; and (d) trespassers. 


Since there was no claim in the Firfer case that the party in- 
jured had public authority to enter the premises, it was not necessary 
for the Court to discuss the duty owed to firemen, policemen and others 
entering the premises under color of law. However, Defendant assumes, 
without establishing, that plaintiff would fall within the class of a bare 
licensee. As to this class this Court stated: 

"The bare licensee, on the other hand, is on 
the land of another, not by invitation or permission 
but by mere sufferance or acquiescence. . . He 
takes upon himself the risk of unconcealed dangers 


‘which are natural to the place and which can be 
avoided by proper care. 


"The owner's duty to such a person is less 
than that owed to a licensee by invitation; he is 
merely required to refrain from wanton injury 
and he should not knowingly permit such licensee 
‘to run upon a hidden peril or a hidden engine of 
destruction." 

The passage in question does not support the conclusion which 
defendant seeks to draw from it. In the first place, if the status of a 
fireman is to be likened to any of the classes discussed in the Firfer 
case, it should be considered the same as the invitee or the licensee 
by invitation, and not the same as a bare licensee. It is difficult to 
conceive of a better example in which to imply the consent of a land- 
owner than'a case where his building is burning and the person who en- 


ters the premises is doing so for the purpose of extinguishing the fire. 


1 The Court below took the position that for the purposes of this case the 
plaintiff was entitled to at least the protection afforded a bare licensee, was 
not a trespasser, and that there was no point in confusing the jury with need- 
less distinctions. 
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In the second place, even if a fireman is to be accorded the status of a 
bare licensee, he assumes the risk only of unconcealed dangers which 
are natural to the place and which can be avoided by proper care. In 
the present case the danger was not only not passive or natural but 
arose out of the active negligence of the defendant. Nowhere in the 
Firfer opinion is it indicated that a fireman or anyone else assumes the 
risk of concealed dangers created by the landowner. Instead, the Court 
cited with approval its earlier dictum in Branan v. Wimsatt, 54 App. 
D.C. 374, 298 Fed. 833 (1924), which stated in effect that the bare li- 
censee assumed only the risk of injury by unconcealed dangers which 
could be perceived. In the present case under the instructions of the 
trial judge, the jury could not have returned a verdict for the plaintiff 
unless it found that the danger was concealed and unless they found that 
the defendant had created an unreasonable risk of harm which the plain- 
tiff could not avoid in the exercise of due care (See page 5, supra). At 
trial defendant agreed that a concealed dangerous condition was the same 
thing as a "hidden engine of destruction" (JA 115). : 


It is submitted that defendant's construction of the Firfer case 
must be rejected. A sound construction of that case must recognize 
that "it does not follow that a fireman must be deemed to have volun- 
tarily assumed all hidden, unknown and extra hazardous dangers which 
in existing conditions would not be reasonably anticipated. Campbell 
v. Pure Oil Company, 15 N. J. Misc. 723, 194 Atl.873 (1937). 


The defendant also objects to the instructions given in that it 
contends that these instructions did not permit the jury to absolve it 
of responsibility if it found that the defendant did not have an opportunity 
to warn the plaintiff of the existence of the concealed danger (Point Vv, 
Appellant's brief, p.15). This objection is simply another facet of the 
general problem discussed previously. Defendant argues that it must 
have had an opportunity to warn before it could be responsible; it did 
not have such an opportunity because it did not know that plaintiff was 
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on the premises, and because it didn’t have the opportunity it cannot be 
liable for the injuries which resulted. 


The answer to this argument can be found in the view of the 
Restatement mentioned previously. A person who commits an act 
which involves an unreasonable risk of harm to a person who foreseeably 
may enter the premises will be responsible unless he (1) removes the 
risk or (2) warns him of the risk. Nowhere in the Restatement is it 
suggested that a landowner may permit the risk to continue, remove 
servants or agents from the area of risk,and then defend upon the ground 
that he never possessed the present opportunity to warn the injured 
party. This in substance is the rule which defendant seeks to have this 
Court adopt. 


In some cases it may be that the absence of an opportunity to 
give a verbal warning might permit a defendant to avoid liability. Under 
the present factual situation the absence of an opportunity to warn at 
the time the plaintiff entered the building is irrelevant. The concealed 
dangerous condition had existed for three days. Knowledge that leaving 
the lid off created great danger had existed for years (JA 24). If for 
some unexplained reason the top could not be replaced during this three 
day period, there was adequate opportunity to post warning signs, warn- 
ing lights, or an obstruction. Any of these steps would have warned 
plaintiff just as much as a verbal warning or the witnessed delivery of 
a sealed instrument. Patently, an opportunity to warn was present in 
this case. To have given the requested instruction could only have re- 
sulted in confusing the jury. 


The trial court instructed in accordance with the principles of 
the Restatement. It is submitted that these instructions were correct 


and in accordance with the law in this jurisdiction. Consequently, 
appellant's contentions that the landowner must know that the plaintiff 
was on the premises and have an opportunity to warn him (Points IL, I, 
V, VL, Vill, (XX, X1, XT, XM, Brief pp. 10-19) must be rejected. 
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Defendant's Requested Instruction No.5 was obviously inapplicable to 
the facts of the case as the plaintiff was not leaving the premises by 
another entrance at the time of the injury (Point IV, JA 15). Appellant's 
contention that Defendant's Instruction No. 10 should have been given 
may be disregarded as it is clear that the trial judge has discretion to 
deny requested instructions which overemphasize particular evidentiary 
aspects of the case. Cf. Inland & Seaboard Coasting Co. v. Tolson, 

139 U.S. 551, 35 L.Ed.270, 11 S.Ct. 653 (1891). Furthermore, the trial 
judge instructed exhaustively on the law of contributory negligence (JA 
128, 129, 130, 134, 135, 140, 141). Appellant's position that he was pre- 
judiced because of the failure of the trial judge to give Requested In- 
struction No. 16 after he had inadvertently argued the instruction to the 
jury may be dismissed in view of the fact that defendant had been clearly 
informed that the controverted portion of the instruction would not be 
given prior to argument (JA 118-122). | 


Defendant claims that the trial court committed prejudicial 


error in failing to grant him a directed verdict (Point I, JA 10-13). The 
reasons suggested for this conclusion involve principles of law which 
have been previously discussed. In substance he claims that defendant 
was not responsible because it did not know that plaintiff was on the 
premises and had no opportunity to warn him, and that plaintiff as- 
sumed the risk of danger in entering the premises. These contentions 
have been answered previously. A fireman does not assume the risk 
of concealed dangerous conditions known to exist by the landowner 
which in the exercise of reasonable care the fireman cannot avoid. This 
is a jury question. : 

There can be no question that the evidence justified a jury find- 
ing that in this case there was a known condition, (JA 25, 29, 83), that 
it was dangerous (JA 25, 26) and that it was concealed (JA 17, 26, 27, 46, 


5 
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1 
65,71,83). Consequently, if the law is as plaintiff contends, a case of 
liability was established when the jury believed the plaintiff's evidence. 


Defendant also argues that a directed verdict should be given 
because as a matter of law plaintiff was guilty of contributory negligence 
in that (1) he didn't use his flashlight and (2) he was leaving by a dif- 
ferent entrance at the time of the injury (JA 11). This may be disposed 
of briefly. He was not using his flashlight because the area was ade- 
quately illuminated from the fire and the walkway appeared safe (JA 17, 
27, 46, 65, 71, 83). Certainly if this was believed it cannot be said that 
plaintiff was not acting as a reasonable and prudent man under the cir- 
cumstances. As has been pointed out previously, plaintiff was not 
leaving the premises when the injury took place and hence, defendant's 
position on this point must be rejected (JA 35). 


Finally, defendant leaves his position that there was no oppor- 
tunity to warn plaintiff and contends that in fact such a warning was 
given by Miss Voss, an office secretary in defendant's employ, (JA 13). 
However, the jury could have disbelieved Miss Voss, and in any case her 
warning did not relate to the dangerous condition which caused plaintiff's 
injury as she was totally unaware of the existence of the open shaft (JA 
107,108). Furthermore, appellant sought no instructions on this theory 
of the case. 


Under these circumstances, the Court correctly denied defen- 
dant’s motion for a directed verdict. 





Defendant's position that the shaft was not a concealed condition as a matter 
of law was raised for the first time on appeal. It must be rejected in view of 
the evidence that the condition was not observable although the rest of the area 
was adequately illuminated. (JA 17, 27, 46, 65, 71, 83). 
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CONCLUSION 


The evidence in the present case establishes that defendant 
permitted a known concealed dangerous condition to exist without taking 
any measures to insure notice of the existence of the condition, that 
defendant knew or should have known that firemen might enter the prem- 
ises., and that its action constituted an unreasonable risk of harm to 
the plaintiff which he could not avoid in the exercise of reasonable care. 
The trial court required the jury to find the presence of these facts in 
order to return a verdict for the plaintiff. Under these circumstances 
no error prejudicial to the substantial rights of the defendant occurred. 


The judgment should be affirmed. 
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